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PROOEMIVM
In the name of Our Lord, Jesus Christ.
The Emperor Caesar Flavius Justinian, conqueror of the Alamanni, theGoths, the Franks, the Germans, the Antes, the Alani, the Vandals, theAfricans, pious, prosperous, renowned, victorious, and triumphant, everaugust,
To the youth desirous of studying the law:
The imperial majesty should be armed with laws as well as glorifiedwith arms, that there may be good government in times both of war andof peace, and the ruler of Rome may not only be victorious over hisenemies, but may show himself as scrupulously regardful of justice astriumphant over his conquered foes.
With deepest application and forethought, and by the blessing of God, wehave attained both of these objects. The barbarian nations which we havesubjugated know our valour, Africa and other provinces without numberbeing once more, after so long an interval, reduced beneath the sway ofRome by victories granted by Heaven, and themselves bearing witness to
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)our dominion. All peoples too are ruled by laws which we have eitherenacted or arranged. Having removed every inconsistency from the sacredconstitutions, hitherto inharmonious and confused, we extended our careto the immense volumes of the older jurisprudence; and, like sailorscrossing the mid-ocean, by the favour of Heaven have now completed awork of which we once despaired. When this, with God's blessing, hadbeen done, we called together that distinguished man Tribonian, masterand exquaestor of our sacred palace, and the illustrious Theophilus andDorotheus, professors of law, of whose ability, legal knowledge, andtrusty observance of our orders we have received many and genuineproofs, and especially commissioned them to compose by our authority andadvice a book of Institutes, whereby you may be enabled to learn yourfirst lessons in law no longer from ancient fables, but to grasp them bythe brilliant light of imperial learning, and that your ears and mindsmay receive nothing useless or incorrect, but only what holds good inactual fact. And thus whereas in past time even the foremost of you wereunable to read the imperial constitutions until after four years, you,who have been so honoured and fortunate as to receive both the beginningand the end of your legal teaching from the mouth of the Emperor, cannow enter on the study of them without delay. After the completiontherefore of the fifty books of the Digest or Pandects, in which allthe earlier law has been collected by the aid of the said distinguishedTribonian and other illustrious and most able men, we directed thedivision of these same Institutes into four books, comprising thefirst elements of the whole science of law. In these the law previouslyobtaining has been briefly stated, as well as that which after becomingdisused has been again brought to light by our imperial aid. Compiledfrom all the Institutes of our ancient jurists, and in particular fromthe commentaries of our Gaius on both the Institutes and the commoncases, and from many other legal works, these Institutes were submittedto us by the three learned men aforesaid, and after readingand examining them we have given them the fullest force of ourconstitutions.
Receive then these laws with your best powers and with the eagerness ofstudy, and show yourselves so learned as to be encouraged to hope thatwhen you have compassed the whole field of law you may have ability togovern such portion of the state as may be entrusted to you.
Given at Constantinople the 21st day of November, in the third consulateof the Emperor Justinian, Father of his Country, ever august.

BOOK I.
     TITLES     I. Of Justice and Law     II. Of the law of nature, the law of nations,     and the civil law     III. Of the law of persons     IV. Of men free born     V. Of freedmen     VI. Of persons unable to manumit, and the     causes of their incapacity     VII. Of the repeal of the lex Fufia Caninia     VIII. Of persons independent or dependent     IX. Of paternal power     X. Of marriage     XI. Of adoptions     XII. Of the modes in which paternal power     is extinguished     XIII. Of guardianships     XIV. Who can be appointed guardians by will     XV. Of the statutory guardianship of agnates     XVI. Of loss of status     XVII. Of the statutory guardianship of patrons
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)     XVIII. Of the statutory guardianship of parents     XIX. Of fiduciary guardianship     XX. Of Atilian guardians, and those appointed     under the lex Iulia et Titia     XXI. Of the authority of guardians     XXII. Of the modes in which guardianship     is terminated     XXIII. Of curators     XXIV. Of the security to be given by guardians     and curators     XXV. Of guardians' and curators' grounds     of exemption     XXVI. Of guardians or curators who are     suspected

TITLE I. OF JUSTICE AND LAW
Justice is the set and constant purpose which gives to every man hisdue.
1 Jurisprudence is the knowledge of things divine and human, the scienceof the just and the unjust.
2 Having laid down these general definitions, and our object beingthe exposition of the law of the Roman people, we think that the mostadvantageous plan will be to commence with an easy and simple path, andthen to proceed to details with a most careful and scrupulous exactnessof interpretation. Otherwise, if we begin by burdening the student'smemory, as yet weak and untrained, with a multitude and variety ofmatters, one of two things will happen: either we shall cause him whollyto desert the study of law, or else we shall bring him at last, aftergreat labour, and often, too, distrustful of his own powers (thecommonest cause, among the young, of ill-success), to a point whichhe might have reached earlier, without such labour and confident inhimself, had he been led along a smoother path.
3 The precepts of the law are these: to live honestly, to injure no one,and to give every man his due.
4 The study of law consists of two branches, law public, and lawprivate. The former relates to the welfare of the Roman State; thelatter to the advantage of the individual citizen. Of private law thenwe may say that it is of threefold origin, being collected from theprecepts of nature, from those of the law of nations, or from those ofthe civil law of Rome.

TITLE II. OF THE LAW OF NATURE, THE LAW OF NATIONS, AND THE CIVIL LAW
1 The law of nature is that which she has taught all animals; a law notpeculiar to the human race, but shared by all living creatures, whetherdenizens of the air, the dry land, or the sea. Hence comes the unionof male and female, which we call marriage; hence the procreation andrearing of children, for this is a law by the knowledge of which we seeeven the lower animals are distinguished. The civil law of Rome, andthe law of all nations, differ from each other thus. The laws of everypeople governed by statutes and customs are partly peculiar to itself,partly common to all mankind. Those rules which a state enacts for itsown members are peculiar to itself, and are called civil law: thoserules prescribed by natural reason for all men are observed by allpeoples alike, and are called the law of nations. Thus the laws ofthe Roman people are partly peculiar to itself, partly common to allnations; a distinction of which we shall take notice as occasion offers.
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2 Civil law takes its name from the state wherein it binds; forinstance, the civil law of Athens, it being quite correct to speak thusof the enactments of Solon or Draco. So too we call the law of the Romanpeople the civil law of the Romans, or the law of the Quirites; the law,that is to say, which they observe, the Romans being called Quiritesafter Quirinus. Whenever we speak, however, of civil law, without anyqualification, we mean our own; exactly as, when 'the poet' is spokenof, without addition or qualification, the Greeks understand the greatHomer, and we understand Vergil. But the law of nations is common to thewhole human race; for nations have settled certain things for themselvesas occasion and the necessities of human life required. For instance,wars arose, and then followed captivity and slavery, which are contraryto the law of nature; for by the law of nature all men from thebeginning were born free. The law of nations again is the source ofalmost all contracts; for instance, sale, hire, partnership, deposit,loan for consumption, and very many others.
3 Our law is partly written, partly unwritten, as among the Greeks.The written law consists of statutes, plebiscites, senatusconsults,enactments of the Emperors, edicts of the magistrates, and answers ofthose learned in the law.
4 A statute is an enactment of the Roman people, which it used to makeon the motion of a senatorial magistrate, as for instance a consul. Aplebiscite is an enactment of the commonalty, such as was made on themotion of one of their own magistrates, as a tribune. The commonaltydiffers from the people as a species from its genus; for 'the people'includes the whole aggregate of citizens, among them patricians andsenators, while the term 'commonalty' embraces only such citizens as arenot patricians or senators. After the passing, however, of the statutecalled the lex Hortensia, plebiscites acquired for the first time theforce of statutes.
5 A senatusconsult is a command and ordinance of the senate, for whenthe Roman people had been so increased that it was difficult to assembleit together for the purpose of enacting statutes, it seemed right thatthe senate should be consulted instead of the people.
6 Again, what the Emperor determines has the force of a statute, thepeople having conferred on him all their authority and power by the'lex regia,' which was passed concerning his office and authority.Consequently, whatever the Emperor settles by rescript, or decides inhis judicial capacity, or ordains by edicts, is clearly a statute: andthese are what are called constitutions. Some of these of course arepersonal, and not to be followed as precedents, since this is not theEmperor's will; for a favour bestowed on individual merit, or apenalty inflicted for individual wrongdoing, or relief given withouta precedent, do not go beyond the particular person: though others aregeneral, and bind all beyond a doubt.
7 The edicts of the praetors too have no small legal authority, andthese we are used to call the 'ius honorarium,' because those who occupyposts of honour in the state, in other words the magistrates, have givenauthority to this branch of law. The curule aediles also used to issuean edict relating to certain matters, which forms part of the iushonorarium.
8 The answers of those learned in the law are the opinions and views ofpersons authorized to determine and expound the law; for it was of oldprovided that certain persons should publicly interpret the laws, whowere called jurisconsults, and whom the Emperor privileged to giveformal answers. If they were unanimous the judge was forbidden byimperial constitution to depart from their opinion, so great was itsauthority.
9 The unwritten law is that which usage has approved: for ancientcustoms, when approved by consent of those who follow them, are like
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10 And this division of the civil law into two kinds seems notinappropriate, for it appears to have originated in the institutions oftwo states, namely Athens and Lacedaemon; it having been usual in thelatter to commit to memory what was observed as law, while the Atheniansobserved only what they had made permanent in written statutes.
11 But the laws of nature, which are observed by all nations alike, areestablished, as it were, by divine providence, and remain ever fixed andimmutable: but the municipal laws of each individual state are subjectto frequent change, either by the tacit consent of the people, or by thesubsequent enactment of another statute.
12 The whole of the law which we observe relates either to persons, orto things, or to actions. And first let us speak of persons: for it isuseless to know the law without knowing the persons for whose sake itwas established.

TITLE III. OF THE LAW OF PERSONS
In the law of persons, then, the first division is into free men andslaves.
1 Freedom, from which men are called free, is a man's natural power ofdoing what he pleases, so far as he is not prevented by force or law:
2 slavery is an institution of the law of nations, against naturesubjecting one man to the dominion of another.
3 The name 'slave' is derived from the practice of generals to order thepreservation and sale of captives, instead of killing them; hence theyare also called mancipia, because they are taken from the enemy by thestrong hand.
4 Slaves are either born so, their mothers being slaves themselves; orthey become so, and this either by the law of nations, that is to sayby capture in war, or by the civil law, as when a free man, over twentyyears of age, collusively allows himself to be sold in order that he mayshare the purchase money.
5 The condition of all slaves is one and the same: in the conditionsof free men there are many distinctions; to begin with, they are eitherfree born, or made free.

TITLE IV. OF MEN FREE BORN
A freeborn man is one free from his birth, being the offspring ofparents united in wedlock, whether both be free born or both made free,or one made free and the other free born. He is also free born if hismother be free even though his father be a slave, and so also ishe whose paternity is uncertain, being the offspring of promiscuousintercourse, but whose mother is free. It is enough if the mother befree at the moment of birth, though a slave at that of conception: andconversely if she be free at the time of conception, and then becomes aslave before the birth of the child, the latter is held to be free born,on the ground that an unborn child ought not to be prejudiced by themother's misfortune. Hence arose the question of whether the child of awoman is born free, or a slave, who, while pregnant, is manumitted, andthen becomes a slave again before delivery. Marcellus thinks he is bornfree, for it is enough if the mother of an unborn infant is free at anymoment between conception and delivery: and this view is right.
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1 The status of a man born free is not prejudiced by his being placedin the position of a slave and then being manumitted: for it has beendecided that manumission cannot stand in the way of rights acquired bybirth.

TITLE V. OF FREEDMEN
Those are freedmen, or made free, who have been manumitted from legalslavery. Manumission is the giving of freedom; for while a man is inslavery he is subject to the power once known as 'manus'; and from thatpower he is set free by manumission. All this originated in the lawof nations; for by natural law all men were born free--slavery, and byconsequence manumission, being unknown. But afterwards slavery came inby the law of nations; and was followed by the boon of manumission; sothat though we are all known by the common name of 'man,' three classesof men came into existence with the law of nations, namely men freeborn, slaves, and thirdly freedmen who had ceased to be slaves.
1 Manumission may take place in various ways; either in the holy church,according to the sacred constitutions, or by default in a fictitiousvindication, or before friends, or by letter, or by testament or anyother expression of a man's last will: and indeed there are many othermodes in which freedom may be acquired, introduced by the constitutionsof earlier emperors as well as by our own.
2 It is usual for slaves to be manumitted by their masters at any time,even when the magistrate is merely passing by, as for instance while thepraetor or proconsul or governor of a province is going to the baths orthe theatre.
3 Of freedmen there were formerly three grades; for those who weremanumitted sometimes obtained a higher freedom fully recognised by thelaws, and became Roman citizens; sometimes a lower form, becoming bythe lex Iunia Norbana Latins; and sometimes finally a liberty still morecircumscribed, being placed by the lex Aelia Sentia on the footing ofenemies surrendered at discretion. This last and lowest class, however,has long ceased to exist, and the title of Latin also had become rare:and so in our goodness, which desires to raise and improve in everymatter, we have amended this in two constitutions, and reintroduced theearlier usage; for in the earliest infancy of Rome there was but onesimple type of liberty, namely that possessed by the manumitter, theonly distinction possible being that the latter was free born, whilethe manumitted slave became a freedman. We have abolished the class of'dediticii,' or enemies surrendered at discretion, by our constitution,published among those our decisions, by which, at the suggestion of theeminent Tribonian, our quaestor, we have set at rest the disputes ofthe older law. By another constitution, which shines brightly among theimperial enactments, and suggested by the same quaestor, we have alteredthe position of the 'Latini Iuniani,' and dispensed with all the rulesrelating to their condition; and have endowed with the citizenshipof Rome all freedmen alike, without regard to the age of the personmanuumitted, and nature of the master's ownership, or the mode ofmanumission, in accordance with the earlier usage; with the addition ofmany new modes in which freedom coupled with the Roman citizenship, theonly kind of freedom now known may be bestowed on slaves.

TITLE VI. OF PERSONS UNABLE TO MANUMIT, AND THE CAUSES OF THEIRINCAPACITY
In some cases, however, manumission is not permitted; for an owner whowould defraud his creditors by an intended manumission attempts in vain
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1 A master, however, who is insolvent may institute one of his slavesheir in his will, conferring freedom on him at the same time, so thathe may become free and his sole and necessary heir, provided no one elsetakes as heir under the will, either because no one else was institutedat all, or because the person instituted for some reason or other doesnot take the inheritance. And this was a judicious provision of thelex Aelia Sentia, for it was most desirable that persons in embarrassedcircumstances, who could get no other heir, should have a slave asnecessary heir to satisfy their creditors' claims, or that at least (ifhe did not do this) the creditors might sell the estate in the slave'sname, so as to save the memory of the deceased from disrepute.
2 The law is the same if a slave be instituted heir without libertybeing expressly given him, this being enacted by our constitution inall cases, and not merely where the master is insolvent; so that inaccordance with the modern spirit of humanity, institution will beequivalent to a gift of liberty; for it is unlikely, in spite of theomission of the grant of freedom, that one should have wished the personwhom one has chosen as one's heir to remain a slave, so that one shouldhave no heir at all.
3 If a person is insolvent at the time of a manumission, or becomes soby the manumission itself, this is manumission in fraud of creditors.It is, however, now settled law, that the gift of liberty is not avoidedunless the intention of the manumitter was fraudulent, even though hisproperty is in fact insufficient to meet his creditors' claims; for menoften hope and believe that they are better off than they really are.Consequently, we understand a gift of liberty to be avoided only whenthe creditors are defrauded both by the intention of the manumitter,and in fact: that is to say, by his property being insufficient to meettheir claims.
4 The same lex Aelia Sentia makes it unlawful for a master under twentyyears of age to manumit, except in the mode of fictitious vindication,preceded by proof of some legitimate motive before the council.
5 It is a legitimate motive of manumission if the slave to be manumittedbe, for instance, the father or mother of the manumitter, or his sonor daughter, or his natural brother or sister, or governor or nurse orteacher, or fosterson or fosterdaughter or fosterbrother, or a slavewhom he wishes to make his agent, or a female slave whom he intends tomarry; provided he marry her within six months, and provided that theslave intended as an agent is not less than seventeen years of age atthe time of manumission.
6 When a motive for manumission, whether true or false, has once beenproved, the council cannot withdraw its sanction.
7 Thus the lex Aelia Sentia having prescribed a certain mode ofmanumission for owners under twenty, it followed that though a personfourteen years of age could make a will, and therein institute an heirand leave legacies, yet he could not confer liberty on a slave until hehad completed his twentieth year. But it seemed an intolerable hardshipthat a man who had the power of disposing freely of all his propertyby will should not be allowed to give his freedom to a single slave:wherefore we allow him to deal in his last will as he pleases with hisslaves as with the rest of his property, and even to give them theirliberty if he will. But liberty being a boon beyond price, for whichvery reason the power of manumission was denied by the older law toowners under twenty years of age, we have as it were selected a middlecourse, and permitted persons under twenty years of age to manumit theirslaves by will, but not until they have completed their seventeenthand entered on their eighteenth year. For when ancient custom allowedpersons of this age to plead on behalf of others, why should not theirjudgement be deemed sound enough to enable them to use discretion ingiving freedom to their own slaves?
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TITLE VII. OF THE REPEAL OF THE LEX FUFIA CANINIA
Moreover, by the lex Fufia Caninia a limit was placed on the number ofslaves who could be manumitted by their master's testament: but thislaw we have thought fit to repeal, as an obstacle to freedom and to someextent invidious, for it was certainly inhuman to take away from a manon his deathbed the right of liberating the whole of his slaves, whichhe could have exercised at any moment during his lifetime, unless therewere some other obstacle to the act of manumission.

TITLE VIII. OF PERSONS INDEPENDENT OR DEPENDENT
Another division of the law relating to persons classifies them aseither independent or dependent. Those again who are dependent are inthe power either of parents or of masters. Let us first then considerthose who are dependent, for by learning who these are we shall at thesame time learn who are independent. And first let us look at those whoare in the power of masters.
1 Now slaves are in the power of masters, a power recognised by thelaw of all nations, for all nations present the spectacle of mastersinvested with power of life and death over slaves; and to whatever isacquired through a slave his owner is entitled.
2 But in the present day no one under our sway is permitted toindulge in excessive harshness towards his slaves, without some reasonrecognised by law; for, by a constitution of the Emperor Antoninus Pius,a man is made as liable to punishment for killing his own slave as forkilling the slave of another person; and extreme severity on the part ofmasters is checked by another constitution whereby the same Emperor, inanswer to inquiries from presidents of provinces concerning slaves whotake refuge at churches or statues of the Emperor, commanded that onproof of intolerable cruelty a master should be compelled to sell hisslaves on fair terms, so as to receive their value. And both of theseare reasonable enactments, for the public interest requires that no oneshould make an evil use of his own property. The terms of the rescriptof Antoninus to Aelius Marcianus are as follow:--'The powers of mastersover their slaves ought to continue undiminished, nor ought any man tobe deprived of his lawful rights; but it is the master's own interestthat relief justly sought against cruelty, insufficient sustenance, orintolerable wrong, should not be denied. I enjoin you then to lookinto the complaints of the slaves of Iulius Sabinus, who have fled forprotection to the statue of the Emperor, and if you find them treatedwith undue harshness or other ignominious wrong, order them to be sold,so that they may not again fall under the power of their master; and thelatter will find that if he attempts to evade this my enactment, I shallvisit his offence with severe punishment.'

TITLE IX. OF PATERNAL POWER
Our children whom we have begotten in lawful wedlock are in our power.
1 Wedlock or matrimony is the union of male and female, involving thehabitual intercourse of daily life.
2 The power which we have over our children is peculiar to Romancitizens, and is found in no other nation.
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)3 The offspring then of you and your wife is in your power, and so toois that of your son and his wife, that is to say, your grandson andgranddaughter, and so on. But the offspring of your daughter is not inyour power, but in that of its own father.

TITLE X. OF MARRIAGE
Roman citizens are joined together in lawful wedlock when they areunited according to law, the man having reached years of puberty, andthe woman being of a marriageable age, whether they be independent ordependent: provided that, in the latter case, they must have the consentof the parents in whose power they respectively are, the necessity ofwhich, and even of its being given before the marriage takes place, isrecognised no less by natural reason than by law. Hence the question hasarisen, can the daughter or son of a lunatic lawfully contract marriage?and as the doubt still remained with regard to the son, we decided that,like the daughter, the son of a lunatic might marry even without theintervention of his father, according to the mode prescribed by ourconstitution.
1 It is not every woman that can be taken to wife: for marriage withcertain classes of persons is forbidden. Thus, persons related asascendant and descendant are incapable of lawfully intermarrying; forinstance, father and daughter, grandfather and granddaughter, mother andson, grandmother and grandson, and so on ad infinitum; and the union ofsuch persons is called criminal and incestuous. And so absolute isthe rule, that persons related as ascendant and descendant merely byadoption are so utterly prohibited from intermarriage that dissolutionof the adoption does not dissolve the prohibition: so that anadoptive daughter or granddaughter cannot be taken to wife even afteremancipation.
2 Collateral relations also are subject to similar prohibitions, butnot so stringent. Brother and sister indeed are prohibited fromintermarriage, whether they are both of the same father and mother, orhave only one parent in common: but though an adoptive sister cannot,during the subsistence of the adoption, become a man's wife, yet if theadoption is dissolved by her emancipation, or if the man is emancipated,there is no impediment to their intermarriage. Consequently, if a manwished to adopt his son-in-law, he ought first to emancipate hisdaughter: and if he wished to adopt his daughter-in-law, he ought first toemancipate his son.
3 A man may not marry his brother's or his sister's daughter, or evenhis or her granddaughter, though she is in the fourth degree; for whenwe may not marry a person's daughter, we may not marry the granddaughtereither. But there seems to be no obstacle to a man's marrying thedaughter of a woman whom his father has adopted, for she is no relationof his by either natural or civil law.
4 The children of two brothers or sisters, or of a brother and sister,may lawfully intermarry.
5 Again, a man may not marry his father's sister, even though the tiebe merely adoptive, or his mother's sister: for they are considered tostand in the relation of ascendants. For the same reason too a man maynot marry his great-aunt either paternal or maternal.
6 Certain marriages again are prohibited on the ground of affinity, orthe tie between a man or his wife and the kin of the other respectively.For instance, a man may not marry his wife's daughter or his son's wife,for both are to him in the position of daughters. By wife's daughteror son's wife we must be understood to mean persons who have been thusrelated to us; for if a woman is still your daughterinlaw, that is,still married to your son, you cannot marry her for another reason,
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)namely, because she cannot be the wife of two persons at once. So tooif a woman is still your stepdaughter, that is, if her mother is stillmarried to you, you cannot marry her for the same reason, namely,because a man cannot have two wives at the same time.
7 Again, it is forbidden for a man to marry his wife's mother or hisfather's wife, because to him they are in the position of a mother,though in this case too our statement applies only after therelationship has finally terminated; otherwise, if a woman is still yourstepmother, that is, is married to your father, the common rule of lawprevents her from marrying you, because a woman cannot have two husbandsat the same time: and if she is still your wife's mother, that is, ifher daughter is still married to you, you cannot marry her because youcannot have two wives at the same time.
8 But a son of the husband by another wife, and a daughter of the wifeby another husband, and vice versa, can lawfully intermarry, even thoughthey have a brother or sister born of the second marriage.
9 If a woman who has been divorced from you has a daughter by a secondhusband, she is not your stepdaughter, but Iulian is of opinion that youought not to marry her, on the ground that though your son's betrothedis not your daughterinlaw, nor your father's betrothed you stepmother,yet it is more decent and more in accordance with what is right toabstain from intermarrying with them.
10 It is certain that the rules relating to the prohibited degrees ofmarriage apply to slaves: supposing, for instance, that a father anddaughter, or a brother and sister, acquired freedom by manumission.
11 There are also other persons who for various reasons are forbidden tointermarry, a list of whom we have permitted to be inserted in the booksof the Digest or Pandects collected from the older law.
12 Alliances which infringe the rules here stated do not confer thestatus of husband and wife, nor is there in such case either wedlock ormarriage or dowry. Consequently children born of such a connexionare not in their father's power, but as regards the latter are inthe position of children born of promiscuous intercourse, who, theirpaternity being uncertain, are deemed to have no father at all, andwho are called bastards, either from the Greek word denoting illicitintercourse, or because they are fatherless. Consequently, on thedissolution of such a connexion there can be no claim for return ofdowry. Persons who contract prohibited marriages are subjected topenalties set forth in our sacred constitutions.
13 Sometimes it happens that children who are not born in their father'spower are subsequently brought under it. Such for instance is the caseof a natural son made subject to his father's power by being inscribed amember of the curia; and so too is that of a child of a free woman withwhom his father cohabited, though he could have lawfully married her,who is subjected to the power of his father by the subsequent executionof a dowry deed according to the terms of our constitution: and the sameboon is in effect bestowed by that enactment on children subsequentlyborn of the same marriage.

TITLE XI. OF ADOPTIONS
Not only natural children are subject, as we said, to paternal power,but also adoptive children.
1 Adoption is of two forms, being effected either by rescript of theEmperor, or by the judicial authority of a magistrate. The first is themode in which we adopt independent persons, and this form of adoptionis called adrogation: the second is the mode in which we adopt a person
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)subject to the power of an ascendant, whether a descendant in the firstdegree, as a son or daughter, or in a remoter degree, as a grandson,granddaughter, great-grandson, or great-granddaughter.
2 But by the law, as now settled by our constitution, when a child inpower is given in adoption to a stranger by his natural father, thepower of the latter is not extinguished; no right passes to the adoptivefather, nor is the person adopted in his power, though we have given aright of succession in case of the adoptive father dying intestate.But if the person to whom the child is given in adoption by its naturalfather is not a stranger, but the child's own maternal grandfather, or,supposing the father to have been emancipated, its paternal grandfather,or its great-grandfather paternal or maternal, in this case, because therights given by nature and those given by adoption are vested in oneand the same person, the old power of the adoptive father is leftunimpaired, the strength of the natural bond of blood being augmented bythe civil one of adoption, so that the child is in the family andpower of an adoptive father, between whom and himself there existedantecedently the relationship described.
3 When a child under the age of puberty is adopted by rescript ofthe Emperor, the adrogation is only permitted after cause shown, thegoodness of the motive and the expediency of the step for the pupilbeing inquired into. The adrogation is also made under certainconditions; that is to say, the adrogator has to give security to apublic agent or attorney of the people, that if the pupil should diewithin the age of puberty, he will return his property to the personswho would have succeeded him had no adoption taken place. The adoptivefather again may not emancipate them unless upon inquiry they are founddeserving of emancipation, or without restoring them their property.Finally, if he disinherits him at death, or emancipates him in hislifetime without just cause, he is obliged to leave him a fourth ofhis own property, besides that which he brought him when adopted, or bysubsequent acquisition.
4 It is settled that a man cannot adopt another person older thanhimself, for adoption imitates nature, and it would be unnatural for ason to be older than his father. Consequently a man who desires eitherto adopt or to adrogate a son ought to be older than the latter by thefull term of puberty, or eighteen years.
5 A man may adopt a person as grandson or granddaughter, or asgreat-grandson or great-granddaughter, and so on, without having a son atall himself; 6 and similarly he may adopt another man's son as grandson,or another man's grandson as son.
7 If he wishes to adopt some one as grandson, whether as the son of anadoptive son of his own, or of a natural son who is in his power, theconsent of this son ought to be obtained, lest a family heir be thrustupon him against his will: but on the other hand, if a grandfatherwishes to give a grandson by a son in adoption to some one else, theson's consent is not requisite.
8 An adoptive child is in most respects in the same position, as regardsthe father, as a natural child born in lawful wedlock. Consequentlya man can give in adoption to another a person whom he has adopted byimperial rescript, or before the praetor or governor of a province,provided that in this latter case he was not a stranger (i.e. was anatural descendant) before he adopted him himself.
9 Both forms of adoption agree in this point, that persons incapableof procreation by natural impotence are permitted to adopt, whereascastrated persons are not allowed to do so.
10 Again, women cannot adopt, for even their natural children are notsubject to their power; but by the imperial clemency they are enabled toadopt, to comfort them for the loss of children who have been taken fromthem.
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11 It is peculiar to adoption by imperial rescript, that children in thepower of the person adrogated, as well as their father, fall under thepower of the adrogator, assuming the position of grandchildren. ThusAugustus did not adopt Tiberius until Tiberius had adopted Germanicus,in order that the latter might become his own grandson directly thesecond adoption was made.
12 The old writers record a judicious opinion contained in the writingsof Cato, that the adoption of a slave by his master is equivalent tomanumission. In accordance with this we have in our wisdom ruled by aconstitution that a slave to whom his master gives the title of son bythe solemn form of a record is thereby made free, although this is notsufficient to confer on him the rights of a son.

TITLE XII. OF THE MODES IN WHICH PATERNAL POWER IS EXTINGUISHED
Let us now examine the modes in which persons dependent on a superiorbecome independent. How slaves are freed from the power of theirmasters can be gathered from what has already been said respecting theirmanumission. Children under paternal power become independent at theparent's death, subject, however, to the following distinction.The death of a father always releases his sons and daughters fromdependence; the death of a grandfather releases his grandchildren fromdependence only provided that it does not subject them to the power oftheir father. Thus, if at the death of the grandfather the father isalive and in his power, the grandchildren, after the grandfather'sdeath, are in the power of the father; but if at the time of thegrandfather's death the father is dead, or not subject to thegrandfather, the grandchildren will not fall under his power, but becomeindependent.
1 As deportation to an island for some penal offence entails loss ofcitizenship, such removal of a man from the list of Roman citizens has,like his death, the effect of liberating his children from his power;and conversely, the deportation of a person subject to paternal powerterminates the power of the parent. In either case, however, if thecondemned person is pardoned by the grace of the Emperor, he recoversall his former rights.
2 Relegation to an island does not extinguish paternal power, whether itis the parent or the child who is relegated.
3 Again, a father's power is extinguished by his becoming a 'slave ofpunishment,' for instance, by being condemned to the mines or exposed towild beasts.
4 A person in paternal power does not become independent by enteringthe army or becoming a senator, for military service or consulardignity does not set a son free from the power of his father. But byour constitution the supreme dignity of the patriciate frees a son frompower immediately on the receipt of the imperial patent; for who wouldallow anything so unreasonable as that, while a father is able byemancipation to release his son from the tie of his power, the imperialmajesty should be unable to release from dependence on another the manwhom it has selected as a father of the State? 5 Again, capture of thefather by the enemy makes him a slave of the latter; but the statusof his children is suspended by his right of subsequent restoration bypostliminium; for on escape from captivity a man recovers all his formerrights, and among them the right of paternal power over his children,the law of postliminium resting on a fiction that the captive has neverbeen absent from the state. But if he dies in captivity the son isreckoned to have been independent from the moment of his father'scapture. So too, if a son or a grandson is captured by the enemy, thepower of his ascendant is provisionally suspended, though he may again

Página 12



Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)be subjected to it by postliminium. This term is derived from 'limen'and 'post,' which explains why we say that the person who has beencaptured by the enemy and has come back into our territories hasreturned by postliminium: for just as the threshold forms the boundaryof a house, so the ancients represented the boundaries of the empire asa threshold; and this is also the origin of the term 'limes, signifyinga kind of end and limit. Thus postliminium means that the captivereturns by the same threshold at which he was lost. A captive who isrecovered after a victory over the enemy is deemed to have returned bypostliminium.
6 Emancipation also liberates children from the power of the parent.Formerly it was effected either by the observance of an old formprescribed by statute by which the son was fictitiously sold and thenmanumitted, or by imperial rescript. Our forethought, however, hasamended this by a constitution, which has abolished the old fictitiousform, and enabled parents to go directly to a competent judge ormagistrate, and in his presence release their sons or daughters,grandsons or granddaughters, and so on, from their power. After this,the father has by the praetor's edict the same rights over the propertyof the emancipated child as a patron has over the property of hisfreedman: and if at the time of emancipation the child, whether son ordaughter, or in some remoter degree of relationship, is beneath the ageof puberty, the father becomes by the emancipation his or her guardian.
7 It is to be noted, however, that a grandfather who has both a son,and by that son a grandson or granddaughter, in his power, may eitherrelease the son from his power and retain the grandson or granddaughter,or emancipate both together; and a great-grandfather has the samelatitude of choice.
8 Again, if a father gives a son whom he has in his power in adoptionto the son's natural grandfather or great-grandfather, in accordancewith our constitution on this subject, that is to say, by declaringhis intention, before a judge with jurisdiction in the matter, in theofficial records, and in the presence and with the consent of the personadopted, the natural father's power is thereby extinguished, and passesto the adoptive father, adoption by whom under these circumstancesretains, as we said, all its old legal consequences.
9 It is to be noted, that if your daughterinlaw conceives by your son,and you emancipate or give the latter in adoption during her pregnancy,the child when born will be in your power; but if the child is conceivedafter its father's emancipation or adoption, it is in the power of itsnatural father or its adoptive grandfather, as the case may be.
10 Children, whether natural or adoptive, are only very rarely able tocompel their parent to release them from his power.

TITLE XIII. OF GUARDIANSHIPS
Let us now pass on to another classification of persons. Personsnot subject to power may still be subject either to guardians or tocurators, or may be exempt from both forms of control. We will firstexamine what persons are subject to guardians and curators, and thuswe shall know who are exempt from both kinds of control. And first ofpersons subject to guardianship or tutelage.
1 Guardianship, as defined by Servius, is authority and control over afree person, given and allowed by the civil law, in order to protect onetoo young to defend himself:
2 and guardians are those persons who possess this authority andcontrol, their name being derived from their very functions; for theyare called guardians as being protectors and defenders, just as those
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)entrusted with the care of sacred buildings are called 'aeditui.'
3 The law allows a parent to appoint guardians in his will for thosechildren in his power who have not attained the age of puberty, withoutdistinction between sons and daughters; but a grandson or granddaughtercan receive a testamentary guardian only provided that the death of thetestator does not bring them under the power of their own father.Thus, if your son is in your power at the time of your death, yourgrandchildren by him cannot have a guardian given them by your will,although they are in your power, because your death leaves them in thepower of their father.
4 And as in many other matters afterborn children are treated on thefooting of children born before the execution of the will, so it isruled that afterborn children, as well as children born before the willwas made, may have guardians therein appointed to them, provided thatif born in the testator's lifetime they would be family heirs and in hispower.
5 If a testamentary guardian be given by a father to his emancipatedson, he must be approved by the governor in all cases, though inquiryinto the case is unnecessary.

TITLE XIV. WHO CAN BE APPOINTED GUARDIANS BY WILL
1 Persons who are in the power of others may be appointed testamentaryguardians no less than those who are independent; and a man can alsovalidly appoint one of his own slaves as testamentary guardian, givinghim at the same time his liberty; and even in the absence of expressmanumission his freedom is to be presumed to have been tacitly conferredon him, whereby his appointment becomes a valid act, although of courseit is otherwise if the testator appointed him guardian in the erroneousbelief that he was free. The appointment of another man's slave asguardian, without any addition or qualification, is void, though validif the words 'when he shall be free' are added: but this latter form isineffectual if the slave is the testator's own, the appointment beingvoid from the beginning.
2 If a lunatic or minor is appointed testamentary guardian, he cannotact until, if a lunatic, he recovers his faculties, and, if a minor, heattains the age of twentyfive years.
3 There is no doubt that a guardian may be appointed for and from acertain time, or conditionally, or before the institution of the heir.
4 A guardian cannot, however, be appointed for a particular matter orbusiness, because his duties relate to the person, and not merely to aparticular business or matter.
5 If a man appoints a guardian to his sons or daughters, he is held tohave intended them also for such as may be afterborn, for the latterare included in the terms son and daughter. In the case of grandsons,a question may arise whether they are implicitly included in anappointment of guardians to sons; to which we reply, that they areincluded in an appointment of guardians if the term used is 'children,'but not if it is 'sons': for the words son and grandson have quitedifferent meanings. Of course an appointment to afterborn childrenincludes all children, and not sons only.

TITLE XV. OF THE STATUTORY GUARDIANSHIP OF AGNATES
In default of a testamentary guardian, the statute of the Twelve Tables
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)assigns the guardianship to the nearest agnates, who are hence calledstatutory guardians.
1 Agnates are persons related to one another by males, that is, throughtheir male ascendants; for instance, a brother by the same father, abrother's son, or such son's son, a father's brother, his son or son'sson. But persons related only by blood through females are not agnates,but merely cognates. Thus the son of your father's sister is no agnateof yours, but merely your cognate, and vice versa; for children aremember's of their father's family, and not of your mother's.
2 It was said that the statute confers the guardianship, in caseof intestacy, on the nearest agnates; but by intestacy here must beunderstood not only complete intestacy of a person having power toappoint a testamentary guardian, but also the mere omission to makesuch appointment, and also the case of a person appointed testamentaryguardian dying in the testator's lifetime.
3 Loss of status of any kind ordinarily extinguishes rights by agnation,for agnation is a title of civil law. Not every kind of loss of status,however, affects rights by cognation; because civil changes cannotaffect rights annexed to a natural title to the same extent that theycan affect those annexed to a civil one.

TITLE XVI. OF LOSS OF STATUS
Loss of status, or change in one's previous civil rights, is of threeorders, greatest, minor or intermediate, and least.
1 The greatest loss of status is the simultaneous loss of citizenshipand freedom, exemplified in those persons who by a terrible sentence aremade 'slaves of punishment,' in freedmen condemned for ingratitude totheir patrons, and in those who allow themselves to be sold in order toshare the purchase money when paid.
2 Minor or intermediate loss of status is loss of citizenshipunaccompanied by loss of liberty, and is incident to interdiction offire and water and to deportation to an island.
3 The least loss of status occurs when citizenship and freedom areretained, but a man's domestic position is altered, and is exemplifiedby adrogation and emancipation.
4 A slave does not suffer loss of status by being manumitted, for whilea slave he had no civil rights:
5 and where the change is one of dignity, rather than of civil rights,there is no loss of status; thus it is no loss of status to be removedfrom the senate.
6 When it was said that rights by cognation are not affected by loss ofstatus, only the least loss of status was meant; by the greatest lossof status they are destroyed--for instance, by a cognate's becominga slave--and are not recovered even by subsequent manumission. Again,deportation to an island, which entails minor or intermediate loss ofstatus, destroys rights by cognation.
7 When agnates are entitled to be guardians, it is not all who are soentitled, but only those of the nearest degree, though if all are in thesame degree, all are entitled.

TITLE XVII. OF THE STATUTORY GUARDIANSHIP OF PATRONS
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The same statute of the Twelve Tables assigns the guardianship offreedmen and freedwomen to the patron and his children, and thisguardianship, like that of agnates, is called statutory guardianship;not that it is anywhere expressly enacted in that statute, but becauseits interpretation by the jurists has procured for it as much receptionas it could have obtained from express enactment: the fact that theinheritance of a freedman or freedwoman, when they die intestate, wasgiven by the statute to the patron and his children, being deemed aproof that they were intended to have the guardianship also, partlybecause in dealing with agnates the statute coupled guardianship withsuccession, and partly on the principle that where the advantage ofthe succession is, there, as a rule, ought too to be the burden of theguardianship. We say 'as a rule,' because if a slave below the age ofpuberty is manumitted by a woman, though she is entitled, as patroness,to the succession, another person is guardian.

TITLE XVIII. OF THE STATUTORY GUARDIANSHIP OF PARENTS
The analogy of the patron guardian led to another kind of socalledstatutory guardianship, namely that of a parent over a son or daughter,or a grandson or granddaughter by a son, or any other descendant throughmales, whom he emancipates below the age of puberty: in which case hewill be statutory guardian.

TITLE XIX. OF FIDUCIARY GUARDIANSHIP
There is another kind of guardianship known as fiduciary guardianship,which arises in the following manner. If a parent emancipates a son ordaughter, a grandson or granddaughter, or other descendant while underthe age of puberty, he becomes their statutory guardian: but if at hisdeath he leaves male children, they become fiduciary guardians of theirown sons, or brothers and sisters, or other relatives who had been thusemancipated. But on the decease of a patron who is statutory guardianhis children become statutory guardians also; for a son of a deceasedperson, supposing him not to have been emancipated during his father'slifetime, becomes independent at the latter's death, and does notfall under the power of his brothers, nor, consequently, under theirguardianship; whereas a freedman, had he remained a slave, would athis master's death have become the slave of the latter's children. Theguardianship, however, is not cast on these persons unless they are offull age, which indeed has been made a general rule in guardianship andcuratorship of every kind by our constitution.

TITLE XX. OF ATILIAN GUARDIANS, AND THOSE APPOINTED UNDER THE LEX IULIAET TITIA
Failing every other kind of guardian, at Rome one used to be appointedunder the lex Atilia by the praetor of the city and the majority of thetribunes of the people; in the provinces one was appointed under the lexIulia et Titia by the president of the province.
1 Again, on the appointment of a testamentary guardian subject to acondition, or on an appointment limited to take effect after a certaintime, a substitute could be appointed under these statutes during thependency of the condition, or until the expiration of the term: andeven if no condition was attached to the appointment of a testamentaryguardian, a temporary guardian could be obtained under these statutesuntil the succession had vested. In all these cases the office of the
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)guardian so appointed determined as soon as the condition was fulfilled,or the term expired, or the succession vested in the heir.
2 On the capture of a guardian by the enemy, the same statutes regulatedthe appointment of a substitute, who continued in office until thereturn of the captive; for if he returned, he recovered the guardianshipby the law of postliminium.
3 But guardians have now ceased to be appointed under these statutes,the place of the magistrates directed by them to appoint being taken,first, by the consuls, who began to appoint guardians to pupils ofeither sex after inquiry into the case, and then by the praetors, whowere substituted for the consuls by the imperial constitutions; forthese statutes contained no provisions as to security to be taken fromguardians for the safety of their pupils' property, or compelling themto accept the office in case of disinclination.
4 Under the present law, guardians are appointed at Rome by theprefect of the city, and by the praetor when the case falls within hisjurisdiction; in the provinces they are appointed, after inquiry, bythe governor, or by inferior magistrates at the latter's behest if thepupil's property is of no great value.
5 By our constitution, however, we have done away with all difficultiesof this kind relating to the appointing person, and dispensed with thenecessity of waiting for an order from the governor, by enacting that ifthe property of the pupil or adult does not exceed five hundred solidi,guardians or curators shall be appointed by the officers known asdefenders of the city, along with the holy bishop of the place, or inthe presence of other public persons, or by the magistrates, or by thejudge of the city of Alexandria; security being given in the amountsrequired by the constitution, and those who take it being responsible ifit be insufficient.
6 The wardship of children below the age of puberty is in accordancewith the law of nature, which prescribes that persons of immature yearsshall be under another's guidance and control.
7 As guardians have the management of their pupils' business, they areliable to be sued on account of their administration as soon as thepupil attains the age of puberty.

TITLE XXI. OF THE AUTHORITY OF GUARDIANS
In some cases a pupil cannot lawfully act without the authority ofhis guardian, in others he can. Such authority, for instance, is notnecessary when a pupil stipulates for the delivery of property, thoughit is otherwise where he is the promisor; for it is an established rulethat the guardian's authority is not necessary for any act by which thepupil simply improves his own position, though it cannot be dispensedwith where he proposes to make it worse. Consequently, unless theguardian authorizes all transactions generating bilateral obligations,such as sale, hire, agency, and deposit, the pupil is not bound,though he can compel the other contracting party to discharge his ownobligation.
1 Pupils, however, require their guardian's authority before they canenter on an inheritance, demand the possession of goods, or accept aninheritance by way of trust, even though such act be advantageous tothem, and involves no chance of loss.
2 If the guardian thinks the transaction will be beneficial to hispupil, his authority should be given presently and on the spot.Subsequent ratification, or authority given by letter, has no effect.
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)3 In case of a suit between guardian and pupil, as the former cannotlawfully authorize an act in which he is personally concerned orinterested, a curator is now appointed, in lieu of the old praetorianguardian, with whose cooperation the suit is carried on, his officedetermining as soon as it is decided.

TITLE XXII. OF THE MODES IN WHICH GUARDIANSHIP IS TERMINATED
Pupils of either sex are freed from guardianship when they reach the ageof puberty, which the ancients were inclined to determine, in thecase of males, not only by age, but also by reference to the physicaldevelopment of individuals. Our majesty, however, has deemed it notunworthy of the purity of our times to apply in the case of males alsothe moral considerations which, even among the ancients, forbade in thecase of females as indecent the inspection of the person. Consequentlyby the promulgation of our sacred constitution we have enacted thatpuberty in males shall be considered to commence immediately onthe completion of the fourteenth year, leaving unaltered the rulejudiciously laid down by the ancients as to females, according to whichthey are held fit for marriage after completing their twelfth year.
1 Again, tutelage is terminated by adrogation or deportation of thepupil before he attains the age of puberty, or by his being reduced toslavery or taken captive by the enemy.
2 So too if a testamentary guardian be appointed to hold office untilthe occurrence of a condition, on this occurrence his office determines.
3 Similarly tutelage is terminated by the death either of pupil or ofguardian.
4 If a guardian suffers such a loss of status as entails loss of eitherliberty or citizenship, his office thereby completely determines. It is,however, only the statutory kind of guardianship which is destroyed bya guardian's undergoing the least loss of status, for instance, by hisgiving himself in adoption. Tutelage is in every case put an end to bythe pupil's suffering loss of status, even of the lowest order.
5 Testamentary guardians appointed to serve until a certain time laydown their office when that time arrives.
6 Finally, persons cease to be guardians who are removed from theiroffice on suspicion, or who are enabled to lay down the burden ofthe tutelage by a reasonable ground of excuse, according to the rulespresently stated.

TITLE XXIII. OF CURATORS
Males, even after puberty, and females after reaching marriageableyears, receive curators until completing their twenty-fifth year,because, though past the age fixed by law as the time of puberty, theyare not yet old enough to administer their own affairs.
1 Curators are appointed by the same magistrates who appoint guardians.They cannot legally be appointed by will, though such appointment, ifmade, is usually confirmed by an order of the praetor or governor of theprovince.
2 A person who has reached the age of puberty cannot be compelledto have a curator, except for the purpose of conducting a suit: forcurators, unlike guardians, can be appointed for a particular matter.
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)3 Lunatics and prodigals, even though more than twentyfive years of age,are by the statute of the Twelve Tables placed under their agnates ascurators; but now, as a rule, curators are appointed for them at Romeby the prefect of the city or praetor, and in the provinces by thegovernor, after inquiry into the case.
4 Curators should also be given to persons of weak mind, to the deaf,the dumb, and those suffering from chronic disease, because they are notcompetent to manage their own affairs.
5 Sometimes even pupils have curators, as, for instance, when astatutory guardian is unfit for his office: for if a pupil already hasone guardian, he cannot have another given him. Again, if a testamentaryguardian, or one appointed by the praetor or governor, is not a good manof business, though perfectly honest in his management of the pupil'saffairs, it is usual for a curator to be appointed to act withhim. Again, curators are usually appointed in the room of guardianstemporarily excused from the duties of their office.
6 If a guardian is prevented from managing his pupil's affairs byillhealth or other unavoidable cause, and the pupil is absent or aninfant, the praetor or governor of the province will, at the guardian'srisk, appoint by decree a person selected by the latter to act as agentof the pupil.

TITLE XXIV. OF THE SECURITY TO BE GIVEN BY GUARDIANS AND CURATORS
To prevent the property of pupils and of persons under curators frombeing wasted or diminished by their curators or guardians thepraetor provides for security being given by the latter againstmaladministration. This rule, however, is not without exceptions, fortestamentary guardians are not obliged to give security, the testatorhaving had full opportunities of personally testing their fidelityand carefulness, and guardians and curators appointed upon inquiry aresimilarly exempted, because they have been expressly chosen as the bestmen for the place.
1 If two or more are appointed by testament, or by a magistrate uponinquiry, any one of them may offer security for indemnifying the pupilor person to whom he is curator against loss, and be preferred to hiscolleague, in order that he may either obtain the sole administration,or else induce his colleague to offer larger security than himself, andso become sole administrator by preference. Thus he cannot directly callupon his colleague to give security; he ought to offer it himself, andso give his colleague the option of receiving security on the one hand,or of giving it on the other. If none of them offer security, and thetestator left directions as to which was to administer the property,this person must undertake it: in default of this, the office is castby the praetor's edict on the person whom the majority of guardians orcurators shall choose. If they cannot agree, the praetor must interpose.The same rule, authorizing a majority to elect one to administer theproperty, is to be applied where several are appointed after inquiry bya magistrate.
2 It is to be noted that, besides the liability of guardians andcurators to their pupils, or the persons for whom they act, for themanagement of their property, there is a subsidiary action against themagistrate accepting the security, which may be resorted to whereall other remedies prove inadequate, and which lies against thosemagistrates who have either altogether omitted to take security fromguardians or curators, or taken it to an insufficient amount. Accordingto the doctrines stated by the jurists, as well as by imperialconstitutions, this action may be brought against the magistrate's heirsas well as against him personally;
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)3 and these same constitutions ordain that guardians or curators whomake default in giving security may be compelled to do so by legaldistraint of their goods.
4 This action, however, will not lie against the prefect of the city,the praetor, or the governor of a province, or any other magistrateauthorized to appoint guardians, but only against those to whose usualduties the taking of security belongs.

TITLE XXV. OF GUARDIANS' AND CURATORS' GROUNDS OF EXEMPTION
There are various grounds on which persons are exempted from serving theoffice of guardian or curator, of which the most common is their havinga certain number of children, whether in power or emancipated. If, thatis to say, a man has, in Rome, three children living, in Italy four, orin the provinces five, he may claim exemption from these, as from otherpublic offices; for it is settled that the office of a guardian orcurator is a public one. Adopted children cannot be reckoned for thispurpose, though natural children given in adoption to others may:similarly grandchildren by a son may be reckoned, so as to representtheir father, while those by a daughter may not. It is, however, onlyliving children who avail to excuse their fathers from serving asguardian or curator; such as have died are of no account, though thequestion has arisen whether this rule does not admit of an exceptionwhere they have died in war; and it is agreed that this is so, but onlywhere they have fallen on the field of battle: for these, because theyhave died for their country, are deemed to live eternally in fame.
1 The Emperor Marcus, too, replied by rescript, as is recorded in hisSemestria, that employment in the service of the Treasury is a validexcuse from serving as guardian or curator so long as that employmentlasts.
2 Again, those are excused from these offices who are absent in theservice of the state; and a person already guardian or curator who hasto absent himself on public business is excused from acting in either ofthese capacities during such absence, a curator being appointed to acttemporarily in his stead. On his return, he has to resume the burdenof tutelage, without being entitled to claim a year's exemption, as hasbeen settled since the opinion of Papinian was delivered in the fifthbook of his replies; for the year's exemption or vacation belongs onlyto such as are called to a new tutelage.
3 By a rescript of the Emperor Marcus persons holding any magistracy mayplead this as a ground of exemption, though it will not enable them toresign an office of this kind already entered upon.
4 No guardian or curator can excuse himself on the ground of an actionpending between himself and his ward, unless it relates to the latter'swhole estate or to an inheritance.
5 Again, a man who is already guardian or curator to three personswithout having sought after the office is entitled to exemption fromfurther burdens of the kind so long as he is actually engaged withthese, provided that the joint guardianship of several pupils, oradministration of an undivided estate, as where the wards are brothers,is reckoned as one only.
6 If a man can prove that through poverty he is unequal to the burden ofthe office, this, according to rescripts of the imperial brothers and ofthe Emperor Marcus, is a valid ground of excuse.
7 Illhealth again is a sufficient excuse if it be such as to prevent aman from attending to even his own affairs:
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)8 and the Emperor Pius decided by a rescript that persons unable to readought to be excused, though even these are not incapable of transactingbusiness.
9 A man too is at once excused if he can show that a father hasappointed him testamentary guardian out of enmity, while conversely noone can in any case claim exemption who promised the ward's father thathe would act as guardian to them:
10 and it was settled by a rescript of M. Aurelius and L. Verus that theallegation that one was unacquainted with the pupil's father cannot beadmitted as a ground of excuse.
11 Enmity against the ward's father, if extremely bitter, and if therewas no reconciliation, is usually accepted as a reason for exemptionfrom the office of guardian;
12 and similarly a person can claim to be excused whose status or civilrights have been disputed by the father of the ward in an action.
13 Again, a person over seventy years of age can claim to be excusedfrom acting as guardian or curator, and by the older law persons lessthan twentyfive were similarly exempted. But our constitution, havingforbidden the latter to aspire to these functions, has made excusesunnecessary. The effect of this enactment is that no pupil orperson under twentyfive years of age is to be called to a statutoryguardianship; for it was most incongruous to place persons under theguardianship or administration of those who are known themselves to needassistance in the management of their own affairs, and are themselvesgoverned by others.
14 The same rule is to be observed with soldiers, who, even though theydesire it, may not be admitted to the office of guardian:
15 and finally grammarians, rhetoricians, and physicians at Rome, andthose who follow these callings in their own country and are within thenumber fixed by law, are exempted from being guardians or curators.
16 If a person who has several grounds of excuse wishes to obtainexemption, and some of them are not allowed, he is not prohibited fromalleging others, provided he does this within the time prescribed. Thosedesirous of excusing themselves do not appeal, but ought to allegetheir grounds of excuse within fifty days next after they hear of theirappointment, whatever the form of the latter, and whatever kind ofguardians they may be, if they are within a hundred miles of the placewhere they were appointed: if they live at a distance of more than ahundred miles, they are allowed a day for every twenty miles, and thirtydays in addition, but this time, as Scaevola has said, must never be soreckoned as to amount to less than fifty days.
17 A person appointed guardian is deemed to be appointed to the wholepatrimony;
18 and after he has once acted as guardian he cannot be compelledagainst his will to become the same person's curator--not even if thefather who appointed him testamentary guardian added in the will thathe made him curator, too, as soon as the ward reached fourteen years ofage--this having been decided by a rescript of the Emperors Severus andAntoninus.
19 Another rescript of the same emperors settled that a man isentitled to be excused from becoming his own wife's curator, even afterintermeddling with her affairs.
20 No man is discharged from the burden of guardianship who has procuredexemption by false allegations.
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TITLE XXVI. OF GUARDIANS OR CURATORS WHO ARE SUSPECTED
The accusation of guardians or curators on suspicion originated in thestatute of the Twelve Tables;
1 the removal of those who are accused on suspicion is part of thejurisdiction, at Rome, of the praetor, and in the provinces of theirgovernors and of the proconsul's legate.
2 Having shown what magistrates can take cognizance of this subject, letus see what persons are liable to be accused on suspicion. All guardiansare liable, whether appointed by testament or otherwise; consequentlyeven a statutory guardian may be made the object of such an accusation.But what is to be said of a patron guardian? Even here we must replythat he too is liable; though we must remember that his reputation mustbe spared in the event of his removal on suspicion.
3 The next point is to see what persons may bring this accusation; andit is to be observed that the action partakes of a public character,that is to say, is open to all. Indeed, by a rescript of Severus andAntoninus even women are made competent to bring it, but only those whocan allege a close tie of affection as their motive; for instance, amother, nurse, grandmother, or sister. And the praetor will allow anywoman to prefer the accusation in whom he finds an affection real enoughto induce her to save a pupil from suffering harm, without seeming to bemore forward than becomes her sex.
4 Persons below the age of puberty cannot accuse their guardians onsuspicion; but by a rescript of Severus and Antoninus it has beenpermitted to those who have reached that age to deal thus with theircurators, after taking the advice of their nearest relations.
5 A guardian is 'suspected' who does not faithfully discharge histutorial functions, though he may be perfectly solvent, as was theopinion also of Julian. Indeed, Julian writes that a guardian may beremoved on suspicion before he commences his administration, and aconstitution has been issued in accordance with this view.
6 A person removed from office on suspicion incurs infamy if his offencewas fraud, but not if it was merely negligence.
7 As Papinian held, on a person being accused on suspicion he issuspended from the administration until the action is decided.
8 If a guardian or curator who is accused on suspicion dies after thecommencement of the action, but before it has been decided, the actionis thereby extinguished;
9 and if a guardian fails to appear to a summons of which the object isto fix by judicial order a certain rate of maintenance for the pupil,the rescript of the Emperors Severus and Antoninus provides that thepupil may be put in possession of the guardian's property, and ordersthe sale of the perishable portions thereof after appointment of acurator. Consequently, a guardian may be removed as suspected who doesnot provide his pupil with sufficient maintenance.
10 If, on the other hand, the guardian appears, and alleges that thepupil's property is too inconsiderable to admit of maintenance beingdecreed, and it is shown that the allegation is false, the proper courseis for him to be sent for punishment to the prefect of the city, likethose who purchase a guardianship with bribery.
11 So too a freedman, convicted of having acted fraudulently as guardianof the sons or grandsons of his patron, should be sent to the prefect ofthe city for punishment.
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)12 Finally, it is to be noted, that guardians or curators who are guiltyof fraud in their administration must be removed from their office eventhough they offer to give security, for giving security does not changethe evil intent of the guardian, but only gives him a larger space oftime wherein he may injure the pupil's property: 13 for a man's merecharacter or conduct may be such as to justify one's deeming him'suspected.' No guardian or curator, however, may be removed onsuspicion merely because he is poor, provided he is also faithful anddiligent.

BOOK II.

     TITLES     I. Of the different kinds of Things     II. Of incorporeal Things     III. Of servitudes     IV. Of usufruct     V. Of use and habitation     VI. Of usucapion and long possession     VII. Of gifts     VIII. Of persons who may, and who may     not alienate     IX. Of persons through whom we acquire     X. Of the execution of wills     XI. Of soldiers' wills     XII. Of persons incapable of making wills     XIII. Of the disinherison of children     XIV. Of the institution of the heir     XV. Of ordinary substitution     XVI. Of pupillary substitution     XVII. Of the modes in which wills become     void     XVIII.  Of an unduteous will     XIX. Of the kinds of and differences     between heirs     XX. Of legacies     XXI. Of the ademption and transference     of legacies     XXII. Of the lex Falcidia     XXIII. Of trust inheritances     XXIV. Of trust bequests of single things     XXV. Of codicils

TITLE I. OF THE DIFFERENT KINDS OF THINGS
In the preceding book we have expounded the law of Persons: now let usproceed to the law of Things. Of these, some admit of private ownership,while others, it is held, cannot belong to individuals: for some thingsare by natural law common to all, some are public, some belong to asociety or corporation, and some belong to no one. But most thingsbelong to individuals, being acquired by various titles, as will appearfrom what follows.
1 Thus, the following things are by natural law common to all--the air,running water, the sea, and consequently the seashore. No one thereforeis forbidden access to the seashore, provided he abstains from injury tohouses, monuments, and buildings generally; for these are not, like thesea itself, subject to the law of nations.
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3 The seashore extends to the limit of the highest tide in time of stormor winter.
4 Again, the public use of the banks of a river, as of the river itself,is part of the law of nations; consequently every one is entitled tobring his vessel to the bank, and fasten cables to the trees growingthere, and use it as a resting-place for the cargo, as freely as he maynavigate the river itself. But the ownership of the bank is in the ownerof the adjoining land, and consequently so too is the ownership of thetrees which grow upon it.
5 Again, the public use of the seashore, as of the sea itself, is partof the law of nations; consequently every one is free to build a cottageupon it for purposes of retreat, as well as to dry his nets and haulthem up from the sea. But they cannot be said to belong to any one asprivate property, but rather are subject to the same law as the seaitself, with the soil or sand which lies beneath it.
6 As examples of things belonging to a society or corporation, and notto individuals, may be cited buildings in cities--theatres, racecourses,and such other similar things as belong to cities in their corporatecapacity.
7 Things which are sacred, devoted to superstitious uses, or sanctioned,belong to no one, for what is subject to divine law is no one'sproperty.
8 Those things are sacred which have been duly consecrated to God byHis ministers, such as churches and votive offerings which have beenproperly dedicated to His service; and these we have by our constitutionforbidden to be alienated or pledged, except to redeem captives frombondage. If any one attempts to consecrate a thing for himself and byhis own authority, its character is unaltered, and it does not becomesacred. The ground on which a sacred building is erected remains sacredeven after the destruction of the building, as was declared also byPapinian.
9 Any one can devote a place to superstitious uses of his own freewill, that is to say, by burying a dead body in his own land. It is notlawful, however, to bury in land which one owns jointly with some oneelse, and which has not hitherto been used for this purpose, without theother's consent, though one may lawfully bury in a common sepulchreeven without such consent. Again, the owner may not devote a place tosuperstitious uses in which another has a usufruct, without the consentof the latter. It is lawful to bury in another man's ground, if he givespermission, and the ground thereby becomes religious even though heshould not give his consent to the interment till after it has takenplace.
10 Sanctioned things, too, such as city walls and gates, are, ina sense, subject to divine law, and therefore are not owned by anyindividual. Such walls are said to be 'sanctioned,' because any offenceagainst them is visited with capital punishment; for which reasonthose parts of the laws in which we establish a penalty for theirtransgressors are called sanctions.
11 Things become the private property of individuals in many ways; forthe titles by which we acquire ownership in them are some of them titlesof natural law, which, as we said, is called the law of nations, whilesome of them are titles of civil law. It will thus be most convenient totake the older law first: and natural law is clearly the older, havingbeen instituted by nature at the first origin of mankind, whereascivil laws first came into existence when states began to be founded,magistrates to be created, and laws to be written.
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)12 Wild animals, birds, and fish, that is to say all the creatures whichthe land, the sea, and the sky produce, as soon as they are caughtby any one become at once the property of their captor by the law ofnations; for natural reason admits the title of the first occupant tothat which previously had no owner. So far as the occupant's title isconcerned, it is immaterial whether it is on his own land or on that ofanother that he catches wild animals or birds, though it is clear thatif he goes on another man's land for the sake of hunting or fowling,the latter may forbid him entry if aware of his purpose. An animal thuscaught by you is deemed your property so long as it is completely underyour control; but so soon as it has escaped from your control, andrecovered its natural liberty, it ceases to be yours, and belongs to thefirst person who subsequently catches it. It is deemed to have recoveredits natural liberty when you have lost sight of it, or when, though itis still in your sight, it would be difficult to pursue it.
13 It has been doubted whether a wild animal becomes your propertyimmediately you have wounded it so severely as to be able to catch it.Some have thought that it becomes yours at once, and remains so aslong as you pursue it, though it ceases to be yours when you ceasethe pursuit, and becomes again the property of any one who catches it:others have been of opinion that it does not belong to you till you haveactually caught it. And we confirm this latter view, for it may happenin many ways that you will not capture it.
14 Bees again are naturally wild; hence if a swarm settles on your tree,it is no more considered yours, until you have hived it, than the birdswhich build their nests there, and consequently if it is hived bysome one else, it becomes his property. So too any one may take thehoneycombs which bees may chance to have made, though, of course, if yousee some one coming on your land for this purpose, you have a right,to forbid him entry before that purpose is effected. A swarm which hasflown from your hive is considered to remain yours so long as it is inyour sight and easy of pursuit: otherwise it belongs to the first personwho catches it.
15 Peafowl too and pigeons are naturally wild, and it is no validobjection that they are used to return to the same spots from which theyfly away, for bees do this, and it is admitted that bees are wild bynature; and some people have deer so tame that they will go into thewoods and yet habitually come back again, and still no one denies thatthey are naturally wild. With regard, however, to animals which havethis habit of going away and coming back again, the rule has beenestablished that they are deemed yours so long as they have the intentto return: for if they cease to have this intention they cease to beyours, and belong to the first person who takes them; and when they losethe habit they seem also to have lost the intention of returning.
16 Fowls and geese are not naturally wild, as is shown by the fact thatthere are some kinds of fowls and geese which we call wild kinds. Henceif your geese or fowls are frightened and fly away, they are consideredto continue yours wherever they may be, even though you have lost sightof them; and any one who keeps them intending thereby to make a profitis held guilty of theft.
17 Things again which we capture from the enemy at once become oursby the law of nations, so that by this rule even free men become ourslaves, though, if they escape from our power and return to their ownpeople, they recover their previous condition.
18 Precious stones too, and gems, and all other things found on theseashore, become immediately by natural law the property of the finder:
19 and by the same law the young of animals of which you are the ownerbecome your property also.
20 Moreover, soil which a river has added to your land by alluvionbecomes yours by the law of nations. Alluvion is an imperceptible
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21 If, however, the violence of the stream sweeps away a parcel ofyour land and carries it down to the land of your neighbour it clearlyremains yours; though of course if in the process of time it becomesfirmly attached to your neighbour's land, they are deemed from that timeto have become part and parcel thereof.
22 When an island rises in the sea, though this rarely happens, itbelongs to the first occupant; for, until occupied, it is held to belongto no one. If, however (as often occurs), an island rises in a river,and it lies in the middle of the stream, it belongs in common to thelandowners on either bank, in proportion to the extent of their riparianinterest; but if it lies nearer to one bank than to the other, itbelongs to the landowners on that bank only. If a river divides intotwo channels, and by uniting again these channels transform a man's landinto an island, the ownership of that land is in no way altered:
23 but if a river entirely leaves its old channel, and begins to run ina new one, the old channel belongs to the landowners on either side ofit in proportion to the extent of their riparian interest, while the newone acquires the same legal character as the river itself, and becomespublic. But if after a while the river returns to its old channel, thenew channel again becomes the property of those who possess the landalong its banks.
24 It is otherwise if one's land is wholly flooded, for a flood does notpermanently alter the nature of the land, and consequently if the watergoes back the soil clearly belongs to its previous owner.
25 When a man makes a new object out of materials belonging to another,the question usually arises, to which of them, by natural reason, doesthis new object belong--to the man who made it, or to the owner of thematerials? For instance, one man may make wine, or oil, or corn, out ofanother man's grapes, olives, or sheaves; or a vessel out of his gold,silver, or bronze; or mead of his wine and honey; or a plaster oreyesalve out of his drugs; or cloth out of his wool; or a ship, a chest,or a chair out of his timber. After many controversies between theSabinians and Proculians, the law has now been settled as follows, inaccordance with the view of those who followed a middle course betweenthe opinions of the two schools. If the new object can be reduced tothe materials out of which it was made, it belongs to the owner of thematerials; if not, it belongs to the person who made it. For instance, avessel can be melted down, and so reduced to the rude material--bronze,silver, or gold--of which it is made: but it is impossible to reconvertwine into grapes, oil into olives, or corn into sheaves, or even meadinto the wine and honey out of which it was compounded. But if a manmakes a new object out of materials which belong partly to him andpartly to another--for instance, mead of his own wine and another'shoney, or a plaster or eyesalve of drugs which are not all his own, orcloth of wool which belongs only in part to him--in this case therecan be no doubt that the new object belongs to its creator, for he hascontributed not only part of the material, but the labour by which itwas made.
26 If, however, a man weaves into his own cloth another man's purple,the latter, though the more valuable, becomes part of the cloth byaccession; but its former owner can maintain an action of theft againstthe purloiner, and also a condiction, or action for reparative damages,whether it was he who made the cloth, or some one else; for although thedestruction of property is a bar to a real action for its recovery,it is no bar to a condiction against the thief and certain otherpossessors.
27 If materials belonging to two persons are mixed by consent--forinstance, if they mix their wines, or melt together their gold or their
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)silver--the result of the mixture belongs to them in common. And the lawis the same if the materials are of different kinds, and their mixtureconsequently results in a new object, as where mead is made by mixingwine and honey, or electrum by mixing gold and silver; for even here itis not doubted that the new object belongs in common to the owners ofthe materials. And if it is by accident, and not by the intention of theowners, that materials have become mixed, the law is the same, whetherthey were of the same or of different kinds.
28 But if the corn of Titius has become mixed with yours, and this bymutual consent, the whole will belong to you in common, because theseparate bodies or grains, which before belonged to one or the otherof you in severalty, have by consent on both sides been made your jointproperty. If, however, the mixture was accidental, or if Titius mixedthe two parcels of corn without your consent, they do not belong toyou in common, because the separate grains remain distinct, and theirsubstance is unaltered; and in such cases the corn no more becomescommon property than does a flock formed by the accidental mixture ofTitius's sheep with yours. But if either of you keeps the whole of themixed corn, the other can bring a real action for the recovery of suchpart of it as belongs to him, it being part of the province of the judgeto determine the quality of the wheat which belonged to each.
29 If a man builds upon his own ground with another's materials, thebuilding is deemed to be his property, for buildings become a partof the ground on which they stand. And yet he who was owner of thematerials does not cease to own them, but he cannot bring a real actionfor their recovery, or sue for their production, by reason of a clausein the Twelve Tables providing that no one shall be compelled to takeout of his house materials (tignum), even though they belong to another,which have once been built into it, but that double their value maybe recovered by the action called 'de tigno iniuncto.' The term tignumincludes every kind of material employed in building, and the objectof this provision is to avoid the necessity of having buildings pulleddown; but if through some cause or other they should be destroyed, theowner of the materials, unless he has already sued for double value, maybring a real action for recovery, or a personal action for production.
30 On the other hand, if one man builds a house on another's land withhis own materials, the house belongs to the owner of the land. In thiscase, however, the right of the previous owner in the materials isextinguished, because he is deemed to have voluntarily parted with them,though only, of course, if he was aware that the land on which he wasbuilding belonged to another man. Consequently, though the house shouldbe destroyed, he cannot claim the materials by real action. Of course,if the builder of the house has possession of the land, and the owner ofthe latter claims the house by real action, but refuses to pay for thematerials and the workmen's wages, he can be defeated by the plea offraud, provided the builder's possession is in good faith: for if heknew that the land belonged to some one else it may be urged against himthat he was to blame for rashly building on land owned to his knowledgeby another man.
31 If Titius plants another man's shrub in land belonging to himself,the shrub will become his; and, conversely, if he plants his own shrubin the land of Maevius, it will belong to Maevius. In neither case,however, will the ownership be transferred until the shrub has takenroot: for, until it has done this, it continues to belong to theoriginal owner. So strict indeed is the rule that the ownership ofthe shrub is transferred from the moment it has taken root, that if aneighbour's tree grows so close to the land of Titius that the soil ofthe latter presses round it, whereby it drives its roots entirely intothe same, we say the tree becomes the property of Titius, on the groundthat it would be unreasonable to allow the owner of a tree to be adifferent person from the owner of the land in which it is rooted.Consequently, if a tree which grows on the boundaries of two estatesdrives its roots even partially into the neighbour's soil, it becomesthe common property of the two landowners.
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32 On the same principle corn is reckoned to become a part of the soilin which it is sown. But exactly as (according to what we said) a manwho builds on another's land can defend himself by the plea of fraudwhen sued for the building by the owner of the land, so here too one whohas in good faith and at his own expense put crops into another man'ssoil can shelter himself behind the same plea, if refused compensationfor labour and outlay.
33 Writing again, even though it be in letters of gold, becomes a partof the paper or parchment, exactly as buildings and sown crops becomepart of the soil, and consequently if Titius writes a poem, or ahistory, or a speech on your paper and parchment, the whole will be heldto belong to you, and not to Titius. But if you sue Titius to recoveryour books or parchments, and refuse to pay the value of the writing,he will be able to defend himself by the plea of fraud, provided that heobtained possession of the paper or parchment in good faith.
34 Where, on the other hand, one man paints a picture on another'sboard, some think that the board belongs, by accession, to the painter,others, that the painting, however great its excellence, becomes part ofthe board. The former appears to us the better opinion, for it is absurdthat a painting by Apelles or Parrhasius should be an accessory of aboard which, in itself, is thoroughly worthless. Hence, if the ownerof the board has possession of the picture, and is sued for it by thepainter, who nevertheless refuses to pay the cost of the board, he willbe able to repel him by the plea of fraud. If, on the other hand, thepainter has possession, it follows from what has been said that theformer owner of the board, [if he is to be able to sue at all], mustclaim it by a modified and not by a direct action; and in this case,if he refuses to pay the cost of the picture, he can be repelled by theplea of fraud, provided that the possession of the painter be in goodfaith; for it is clear, that if the board was stolen by the painter, orsome one else, from its former owner, the latter can bring the action oftheft.
35 If a man in good faith buys land from another who is not its owner,though he believed he was, or acquires it in good faith by gift or someother lawful title, natural reason directs that the fruits which he hasgathered shall be his, in consideration of his care and cultivation:consequently if the owner subsequently appears and claims the land byreal action, he cannot sue for fruits which the possessor has consumed.This, however, is not allowed to one who takes possession of land whichto his knowledge belongs to another person, and therefore he is obligednot only to restore the land, but to make compensation for fruits eventhough they have been consumed.
36 A person who has a usufruct in land does not become owner ofthe fruits which grow thereon until he has himself gathered them;consequently fruits which, at the moment of his decease, though ripe,are yet ungathered, do not belong to his heir, but to the owner of theland. What has been said applies also in the main to the lessee of land.
37 The term 'fruits,' when used of animals, comprises their young,as well as milk, hair, and wool; thus lambs, kids, calves, and foals,belong at once, by the natural law of ownership, to the fructuary.But the term does not include the offspring of a female slave, whichconsequently belongs to her master; for it seemed absurd to reckon humanbeings as fruits, when it is for their sake that all other fruits havebeen provided by nature.
38 The usufructuary of a flock, as Julian held, ought to replace any ofthe animals which die from the young of the rest, and, if his usufructbe of land, to replace dead vines or trees; for it is his duty tocultivate according to law and use them like a careful head of a family.
39 If a man found treasure in his own land, the Emperor Hadrian,following natural equity, adjudged to him the ownership of it, as he
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)also did to a man who found one by accident in soil which was sacred orreligious. If he found it in another man's land by accident, and withoutspecially searching for it, he gave half to the finder, half to theowner of the soil; and upon this principle, if a treasure were found inland belonging to the Emperor, he decided that half should belong tothe latter, and half to the finder; and consistently with this, if a manfinds one in land which belongs to the imperial treasury or the people,half belongs to him, and half to the treasury or the State.
40 Delivery again is a mode in which we acquire things by natural law;for it is most agreeable to natural equity that where a man wishes totransfer his property to another person his wish should be confirmed.Consequently corporeal things, whatever be their nature, admit ofdelivery, and delivery by their owner makes them the property of thealienee; this, for instance, is the mode of alienating stipendiary andtributary estates, that is to say, estates lying in provincial soil;between which, however, and estates in Italy there now exists, accordingto our constitution, no difference.
41 And ownership is transferred whether the motive of the deliverybe the desire to make a gift, to confer a dowry, or any other motivewhatsoever. When, however, a thing is sold and delivered, it does notbecome the purchaser's property until he has paid the price to thevendor, or satisfied him in some other way, as by getting some one elseto accept liability for him, or by pledge. And this rule, though laiddown also in the statute of the Twelve Tables, is rightly said to be adictate of the law of all nations, that is, of natural law. But if thevendor gives the purchaser credit, the goods sold belong to the latterat once.
42 It is immaterial whether the person who makes delivery is the ownerhimself, or some one else acting with his consent.
43 Consequently, if any one is entrusted by an owner with the managementof his business at his own free discretion, and in the execution of hiscommission sells and delivers any article, he makes the receiver itsowner.
44 In some cases even the owner's bare will is sufficient, withoutdelivery, to transfer ownership. For instance, if a man sells or makesyou a present of a thing which he has previously lent or let to you orplaced in your custody, though it was not from that motive he originallydelivered it to you, yet by the very fact that he suffers it to beyours you at once become its owner as fully as if it had been originallydelivered for the purpose of passing the property.
45 So too if a man sells goods lying in a warehouse, he transfers theownership of them to the purchaser immediately he has delivered to thelatter the keys of the warehouse.
46 Nay, in some cases the will of the owner, though directly onlytowards an uncertain person, transfers the ownership of the thing, asfor instance when praetors and consuls throw money to a crowd: here theyknow not which specific coin each person will get, yet they make theunknown recipient immediately owner, because it is their will that eachshall have what he gets.
47 Accordingly, it is true that if a man takes possession of propertyabandoned by its previous owner, he at once becomes its owner himself:and a thing is said to be abandoned which its owner throws away with thedeliberate intention that it shall no longer be part of his property,and of which, consequently, he immediately ceases to be the owner.
48 It is otherwise with things which are thrown overboard during astorm, in order to lighten the ship; in the ownership of these thingsthere is no change, because the reason for which they are thrownoverboard is obviously not that the owner does not care to own them anylonger, but that he and the ship besides may be more likely to escape
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TITLE II. OF INCORPOREAL THINGS
Some things again are corporeal, and others incorporeal.
1 Those are corporeal which in their own nature are tangible, such asland, slaves, clothing, gold, silver, and others innumerable.
2 Things incorporeal are such as are intangible: rights, for instance,such as inheritance, usufruct, and obligations, however acquired. And itis no objection to this definition that an inheritance comprises thingswhich are corporeal; for the fruits of land enjoyed by a usufructuaryare corporeal too, and obligations generally relate to the conveyance ofsomething corporeal, such as land, slaves, or money, and yet the rightof succession, the right of usufruct, and the right existing in everyobligation, are incorporeal.
3 So too the rights appurtenant to land, whether in town or country,which are usually called servitudes, are incorporeal things.

TITLE III. OF SERVITUDES
The following are rights appurtenant to country estates: 'iter,'the right of passage at will for a man only, not of driving beast orvehicles; 'actus,' the right of driving beasts or vehicles (of which twothe latter contains the former, though the former does not contain thelatter, so that a man who has iter has not necessarily actus, while ifhe has actus he has also iter, and consequently can pass himself eventhough unaccompanied by cattle); 'via,' which is the right of going, ofdriving any thing whatsoever, and of walking, and which thus containsboth iter and actus; and fourthly, 'aquaeductus,' the right ofconducting water over another man's land.
1 Servitudes appurtenant to town estates are rights which are attachedto buildings; and they are said to appertain to town estates because allbuildings are called 'town estates,' even though they are actually inthe country. The following are servitudes of this kind--the obligationof a man to support the weight of his neighbour's house, to allow a beamto be let into his wall, or to receive the rain from his neighbour'sroof on to his own either in drops or from a shoot, or from a gutterinto his yard; the converse right of exemption from any of theseobligations; and the right of preventing a neighbour from raising hisbuildings, lest thereby one's ancient lights be obstructed.
2 Some think that among servitudes appurtenant to country estates oughtproperly to be reckoned the rights of drawing water, of watering cattle,of pasture, of burning lime, and of digging sand.
3 These servitudes are called rights attached to estates, becausewithout estates they cannot come into existence; for no one can acquireor own a servitude attached to a town or country estate unless he has anestate for it to be attached to.
4 When a landowner wishes to create any of these rights in favour ofhis neighbour, the proper mode of creation is agreement followed bystipulation. By testament too one can impose on one's heir an obligationnot to raise the height of his house so as to obstruct his neighbour's
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TITLE IV. OF USUFRUCT
Usufruct is the right of using and taking the fruits of property notone's own, without impairing the substance of that property; for beinga right over a corporeal thing, it is necessarily extinguished itselfalong with the extinction of the latter.
1 Usufruct is thus a right detached from the aggregate of rightsinvolved in ownership, and this separation can be effected in very manyways: for instance, if one man gives another a usufruct by legacy, thelegatee has the usufruct, while the heir has merely the bare ownership;and, conversely, if a man gives a legacy of an estate, reservingthe usufruct, the usufruct belongs to the heir, while only the bareownership is vested in the legatee. Similarly, he can give to one mana legacy of the usufruct, to another one of the estate, subject to theother's usufruct. If it is wished to create a usufruct in favour ofanother person otherwise than by testament, the proper mode is agreementfollowed by stipulation. However, lest ownership should be entirelyvalueless through the permanent separation from it of the usufruct,certain modes have been approved in which usufruct may be extinguished,and thereby revert to the owner.
2 A usufruct may be created not only in land or buildings, but also inslaves, cattle, and other objects generally, except such as are actuallyconsumed by being used, of which a genuine usufruct is impossible byboth natural and civil law. Among them are wine, oil, grain, clothing,and perhaps we may also say coined money; for a sum of money is in asense extinguished by changing hands, as it constantly does in simplybeing used. For convenience sake, however, the senate enacted that ausufruct could be created in such things, provided that due security begiven to the heir. Thus if a usufruct of money be given by legacy, thatmoney, on being delivered to the legatee, becomes his property, thoughhe has to give security to the heir that he will repay an equivalentsum on his dying or undergoing a loss of status. And all things of thisclass, when delivered to the legatee, become his property, though theyare first appraised, and the legatee then gives security that if he diesor undergoes a loss of status he will ay the value which was put uponthem. Thus in point of fact the senate did not introduce a usufructof such things, for that was beyond its power, but established a rightanalogous to usufruct by requiring security.
3 Usufruct determines by the death of the usufructuary, by hisundergoing either of the greater kinds of loss of status, by itsimproper exercise, and by its nonexercise during the time fixed bylaw; all of which points are settled by our constitution. It is alsoextinguished when surrendered to the owner by the usufructuary (thoughtransfer to a third person is inoperative); and again, conversely,by the fructuary becoming owner of the thing, this being calledconsolidation. Obviously, a usufruct of a house is extinguished bythe house being burnt down, or falling through an earthquake or faultyconstruction; and in such case a usufruct of the site cannot be claimed.
4 When a usufruct determines, it reverts to and is reunited with theownership; and from that moment he who before was but bare owner of thething begins to have full power over it.

TITLE V. OF USE AND HABITATION
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A bare use, or right of using a thing, is created in the same mode as ausufruct, and the modes in which it may determine are the same as thosejust described.
1 A use is a less right than a usufruct; for if a man has a bare use ofan estate, he is deemed entitled to use the vegetables, fruit, flowers,hay, straw, and wood upon it only so far as his daily needs require:he may remain on the land only so long as he does not inconvenience itsowner, or impede those who are engaged in its cultivation; but hecannot let or sell or give away his right to a third person, whereas ausufructuary may.
2 Again, a man who has the use of a house is deemed entitled only tolive in it himself; he cannot transfer his right to a third person, andit scarcely seems to be agreed that he may take in a guest; but besideshimself he may lodge there his wife, children, and freedmen, and otherfree persons who form as regular a part of his establishment as hisslaves. Similarly, if a woman has the use of a house, her husband maydwell there with her.
3 When a man has the use of a slave, he has only the right of personallyusing his labour and services; in no way is he allowed to transfer hisright to a third person, and the same applies to the use of beasts ofburden.
4 If a legacy be given of the use of a herd or of a flock of sheep, theusuary may not use the milk, lambs, or wool, for these are fruits; butof course he may use the animals for the purpose of manuring his land.
5 If a right of habitation be given to a man by legacy or in some othermode, this seems to be neither a use nor a usufruct, but a distinctand as it were independent right; and by a constitution which we havepublished in accordance with the opinion of Marcellus, and in theinterests of utility, we have permitted persons possessed of this rightnot only to live in the building themselves, but also to let it out toothers.
6 What we have here said concerning servitudes, and the rights ofusufruct, use, and habitation, will be sufficient; of inheritance andobligations we will treat in their proper places respectively. Andhaving now briefly expounded the modes in which we acquire things by thelaw of nations, let us turn and see in what modes they are acquired bystatute or by civil law.

TITLE VI. OF USUCAPION AND LONG POSSESSION
It was a rule of the civil law that if a man in good faith bought athing, or received it by way of gift, or on any other lawful ground,from a person who was not its owner, but whom he believed to be such, heshould acquire it by usucapion--if a movable, by one year's possession,and by two years' possession if an immovable, though in this caseonly if it were in Italian soil;--the reason of the rule being theinexpediency of allowing ownership to be long unascertained. Theancients thus considered that the periods mentioned were sufficient toenable owners to look after their property; but we have arrived at abetter opinion, in order to save people from being overquickly defraudedof their own, and to prevent the benefit of this institution from beingconfined to only a certain part of the empire. We have consequentlypublished a constitution on the subject, enacting that the period ofusucapion for movables shall be three years, and that ownership ofimmovables shall be acquired by long possession--possession, that is tosay, for ten years, if both parties dwell in the same province, and fortwenty years if in different provinces; and things may in these modesbe acquired in full ownership, provided the possession commences on a
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1 Some things, however, not withstanding the good faith of thepossessor, and the duration of his possession, cannot be acquired byusucapion; as is the case, for instance, if one possesses a free man, athing sacred or religious, or a runaway slave.
2 Things again of which the owner lost possession by theft, orpossession of which was gained by violence, cannot be acquired byusucapion, even by a person who has possessed them in good faith for thespecified period: for stolen things are declared incapable of usucapionby the statute of the Twelve Tables and by the lex Atinia, and thingstaken with violence by the lex Iulia et Plautia.
3 The statement that things stolen or violently possessed cannot, bystatute, be acquired by usucapion, means, not that the thief or violentdispossessor is incapable of usucapion--for these are barred by anotherreason, namely the fact that their possession is not in good faith; butthat even a person who has purchased the thing from them in good faith,or received it on some other lawful ground, is incapable of acquiring byusucapion. Consequently, in things movable even a person who possessesin good faith can seldom acquire ownership by usucapion, for he whosells, or on some other ground delivers possession of a thing belongingto another, commits a theft.
4 However, this admits of exception; for if an heir, who believes athing lent or let to, or deposited with, the person whom he succeeds,to be a portion of the inheritance, sells or gives it by way of dowry toanother who receives it in good faith, there is no doubt that the lattercan acquire the ownership of it by usucapion; for the thing is here nottainted with the flaw attaching to stolen property, because an heir doesnot commit a theft who in good faith conveys a thing away believing itto be his own.
5 Again, the usufructuary of a female slave, who believes her offspringto be his property, and sells or gives it away, does not commit a theft:for theft implies unlawful intention.
6 There are also other ways in which one man can transfer to anotherproperty which is not his own, without committing a theft, and therebyenable the receiver to acquire by usucapion.
7 Usucapion of property classed among things immovable is an easiermatter; for it may easily happen that a man may, without violence,obtain possession of land which, owing to the absence or negligence ofits owner, or to his having died and left no successor, is presentlypossessed by no one. Now this man himself does not possess in goodfaith, because he knows the land on which he has seized is not his own:but if he delivers it to another who receives it in good faith, thelatter can acquire it by long possession, because it has neitherbeen stolen nor violently possessed; for the idea held by some of theancients, that a piece of land or a place can be stolen, has now beenexploded, and imperial constitutions have been enacted in the interestsof persons possessing immovables, to the effect that no one ought tobe deprived of a thing of which he has had long and unquestionedpossession.
8 Sometimes indeed even things which have been stolen or violentlypossessed can be acquired by usucapion, as for instance after they haveagain come under the power of their real owner: for by this they arerelieved from the taint which had attached to them, and so becomecapable of usucapion.
9 Things belonging to our treasury cannot be acquired by usucapion. Butthere is on record an opinion of Papinian, supported by the rescripts ofthe Emperors Pius, Severus, and Antoninus, that if, before the propertyof a deceased person who has left no heir is reported to the exchequer,some one has bought or received some part thereof, he can acquire it by
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10 Finally, it is to be observed that things are incapable of beingacquired through usucapion by a purchaser in good faith, or by one whopossesses on some other lawful ground, unless they are free from allflaws which vitiate the usucapion.
11 If there be a mistake as to the ground on which possession isacquired, and which it is wrongly supposed will support usucapion,usucapion cannot take place. Thus a man's possession may be founded ona supposed sale or gift, whereas in point of fact there has been no saleor gift at all.
12 Long possession which has begun to run in favour of a deceased personcontinues to run on in favour of his heir or praetorian successor, eventhough he knows that the land belongs to another person. But if thedeceased's possession had not a lawful inception, it is not availableto the heir or praetorian successor, although ignorant of this. Ourconstitution has enacted that in usucapion too a similar rule shallbe observed, and that the benefit of the possession shall continue infavour of the successor.
13 The Emperors Severus and Antoninus have decided by a rescript that apurchaser too may reckon as his own the time during which his vendor haspossessed the thing.
14 Finally, it is provided by an edict of the Emperor Marcus that afteran interval of five years a purchaser from the treasury of propertybelonging to a third person may repel the owner, if sued by him, byan exception. But a constitution issued by Zeno of sacred memory hasprotected persons who acquire things from the treasury by purchase,gift, or other title, affording them complete security from the momentof transfer, and guaranteeing their success in any action relatingthereto, whether they be plaintiffs or defendants; while it allows thosewho claim any action in respect of such property as owners or pledgesto sue the imperial treasury at any time within four years from thetransaction. A divine constitution which we ourselves have lately issuedhas extended the operation of Zeno's enactment, respecting conveyancesby the treasury, to persons who have acquired anything from our palaceor that of the Empress.

TITLE VII. OF GIFTS
Another mode in which property is acquired is gift. Gifts are of twokinds; those made in contemplation of death, and those not so made.
1 Gifts of the first kind are those made in view of approaching death,the intention of the giver being that in the event of his decease thething given should belong to the donee, but that if he should survive orshould desire to revoke the gift, or if the donee should die first, thething should be restored to him. These gifts in contemplation of deathnow stand on exactly the same footing as legacies; for as in somerespects they were more like ordinary gifts, in others more likelegacies, the jurists doubted under which of these two classesthey should be placed, some being for gift, others for legacy: andconsequently we have enacted by constitution that in nearly everyrespect they shall be treated like legacies, and shall be governed bythe rules laid down respecting them in our constitution. In a word, agift in contemplation of death is where the donor would rather have thething himself than that the donee should have it, and that the lattershould rather have it than his own heir. An illustration may be found inHomer, where Telemachus makes a gift to Piraeus.
2 Gifts which are made without contemplation of death, which we callgifts between the living, are of another kind, and have nothing in
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)common with legacies. If the transaction be complete, they cannot berevoked at pleasure; and it is complete when the donor has manifestedhis intention, whether in writing or not. Our constitution has settledthat such a manifestation of intention binds the donor to deliver,exactly as in the case of sale; so that even before delivery giftsare completely effectual, and the donor is under a legal obligation todeliver the object. Enactments of earlier emperors required thatsuch gifts, if in excess of two hundred solidi, should be officiallyregistered; but our constitution has raised this maximum to five hundredsolidi, and dispensed with the necessity of registering gifts of thisor of a less amount; indeed it has even specified some gifts which arecompletely valid, and require no registration, irrespective of theiramount. We have devised many other regulations in order to facilitateand secure gifts, all of which may be gathered from the constitutionswhich we have issued on this topic. It is to be observed, however,that even where gifts have been completely executed we have by ourconstitution under certain circumstances enabled donors to revoke them,but only on proof of ingratitude on the part of the recipient of thebounty; the aim of this reservation being to protect persons, who havegiven their property to others, from suffering at the hands of thelatter injury or loss in any of the modes detailed in our constitution.
3 There is another specific kind of gift between the living, with whichthe earlier jurists were quite unacquainted, and which owed itslater introduction to more recent emperors. It was called gift beforemarriage, and was subject to the implied condition that it should notbe binding until the marriage had taken place; its name being due to thefact that it was always made before the union of the parties, and couldnever take place after the marriage had once been celebrated. The firstchange in this matter was made by our imperial father Justin, who, asit had been allowed to increase dowries even after marriage, issued aconstitution authorizing the increase of gifts before marriage duringthe continuance of the marriage tie in cases where an increase had beenmade to the dowry. The name 'gift before marriage' was, however, stillretained, though now inappropriate, because the increase was made to itafter the marriage. We, however, in our desire to perfect the law, andto make names suit the things which they are used to denote, have bya constitution permitted such gifts to be first made, and not merelyincreased, after the celebration of the marriage, and have directed thatthey shall be called gifts 'on account of' (and not 'before') marriage,thereby assimilating them to dowries; for as dowries are not onlyincreased, but actually constituted, during marriage, so now giftson account of marriage may be not only made before the union ofthe parties, but may be first made as well as increased during thecontinuance of that union.
4 There was formerly too another civil mode of acquisition, namely, byaccrual, which operated in the following way: if a person who owneda slave jointly with Titius gave him his liberty himself alone byvindication or by testament, his share in the slave was lost, and wentto the other joint owner by accrual. But as this rule was very bad as aprecedent--for both the slave was cheated of his liberty, and the kindermasters suffered all the loss while the harsher ones reaped all thegain--we have deemed it necessary to suppress a usage which seemed soodious, and have by our constitution provided a merciful remedy, bydiscovering a means by which the manumitter, the other joint owner,and the liberated slave, may all alike be benefited. Freedom, in whosebehalf even the ancient legislators clearly established many rules atvariance with the general principles of law, will be actually acquiredby the slave; the manumitter will have the pleasure of seeing thebenefit of his kindness undisturbed; while the other joint owner, byreceiving a money equivalent proportionate to his interest, and on thescale which we have fixed, will be indemnified against all loss.

TITLE VIII. OF PERSONS WHO MAY, AND WHO MAY NOT ALIENATE
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It sometimes happens that an owner cannot alienate, and that a nonownercan. Thus the alienation of dowry land by the husband, without theconsent of the wife, is prohibited by the lex Iulia, although, sinceit has been given to him as dowry, he is its owner. We, however, haveamended the lex Iulia, and thus introduced an improvement; for thatstatute applied only to land in Italy, and though it prohibited amortgage of the land even with the wife's consent, it forbade it to bealienated only without her concurrence. To correct these two defects wehave forbidden mortgages as well as alienations of dowry land even whenit is situated in the provinces, so that such land can now be dealt within neither of these ways, even if the wife concurs, lest the weaknessof the female sex should be used as a means to the wasting of theirproperty.
1 Conversely, a pledgee, in pursuance of his agreement, may alienatethe pledge, though not its owner; this, however, may seem to rest on theassent of the pledgor given at the inception of the contract, in whichit was agreed that the pledgee should have a power of sale in default ofrepayment. But in order that creditors may not be hindered from pursuingtheir lawful rights, or debtors be deemed to be overlightly deprived oftheir property, provisions have been inserted in our constitution anda definite procedure established for the sale of pledges, by which theinterests of both creditors and debtors have been abundantly guarded.
2 We must next observe that no pupil of either sex can alienate anythingwithout his or her guardian's authority. Consequently, if a pupilattempts to lend money without such authority, no property passes, andhe does not impose a contractual obligation; hence the money, if itexists, can be recovered by real action. If the money which he attemptedto lend has been spent in good faith by the wouldbe borrower, it canbe sued for by the personal action called condiction; if it has beenfraudulently spent, the pupil can sue by personal action for itsproduction. On the other hand, things can be validly conveyed to pupilsof either sex without the guardian's authority; accordingly, if a debtorwishes to pay a pupil, he must obtain the sanction of the guardian tothe transaction, else he will not be released. In a constitutionwhich we issued to the advocates of Caesarea at the instance of thedistinguished Tribonian, quaestor of our most sacred palace, it has withthe clearest reason been enacted, that the debtor of a pupil may safelypay a guardian or curator by having first obtained permission by theorder of a judge, for which no fee is to be payable: and if the judgemakes the order, and the debtor in pursuance thereof makes payment, heis completely protected by this form of discharge. Supposing, however,that the form of payment be other than that which we have fixed, andthat the pupil, though he still has the money in his possession, or hasbeen otherwise enriched by it, attempts to recover the debt by action,he can be repelled by the plea of fraud. If on the other hand he hassquandered the money or had it stolen from him, the plea of fraud willnot avail the debtor, who will be condemned to pay again, as a penaltyfor having carelessly paid without the guardian's authority, and notin accordance with our regulation. Pupils of either sex cannot validlysatisfy a debt without their guardian's authority, because the moneypaid does not become the creditor's property; the principle being thatno pupil is capable of alienation without his guardian's sanction.

TITLE IX. OF PERSONS THROUGH WHOM WE ACQUIRE
We acquire property not only by our own acts, but also by the actsof persons in our power, of slaves in whom we have a usufruct, and offreemen and slaves belonging to another but whom we possess in goodfaith. Let us now examine these cases in detail.
1 Formerly, whatever was received by a child in power of either sex,with the exception of military peculium, was acquired for the parent
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)without any distinction; and the parent was entitled to give away orsell to one child, or to a stranger, what had been acquired throughanother, or dispose of it in any other way that he pleased. This,however, seemed to us to be a cruel rule, and consequently by a generalconstitution which we have issued we have improved the children'sposition, and yet reserved to parents all that was their due. Thisenacts that whatever a child gains by and through property, of whichhis father allows him the control, is acquired, according to the oldpractice, for the father alone; for what unfairness is there in propertyderived from the father returning to him? But of anything which thechild derives from any source other than his father, though his fatherwill have a usufruct therein, the ownership is to belong to the child,that he may not have the mortification of seeing the gains which he hasmade by his own toil or good fortune transferred to another.
2 We have also made a new rule relating to the right which a father hadunder earlier constitutions, when he emancipated a child, of retainingabsolutely, if he pleased, a third part of such property of the childas he himself had no ownership in, as a kind of consideration foremancipating him. The harsh result of this was that a son was byemancipation deprived of the ownership of a third of his property; andthus the honour which he got by being emancipated and made independentwas balanced by the diminution of his fortune. We have therefore enactedthat the parent, in such a case, shall no longer retain the ownership ofa third of the child's property, but, in lieu thereof, the usufruct ofone half; and thus the son will remain absolute owner of the whole ofhis fortune, while the father will reap a greater benefit than before,by being entitled to the enjoyment of a half instead of a third.
3 Again, all rights which your slaves acquire by tradition, stipulation,or any other title, are acquired for you, even though the acquisition bewithout your knowledge, or even against your will; for a slave, whois in the power of another person, can have nothing of his own.Consequently, if he is instituted heir, he must, in order to be able toaccept the inheritance, have the command of his master; and if he hasthat command, and accepts the inheritance, it is acquired for his masterexactly as if the latter had himself been instituted heir; and it isprecisely the same with a legacy. And not only is ownership acquired foryou by those in your power, but also possession; for you are deemed topossess everything of which they have obtained detention, and thusthey are to you instruments through whom ownership may be acquired byusucapion or long possession.
4 Respecting slaves in whom a person has only a usufruct, the rule is,that what they acquire by means of the property of the usufructuary,or by their own work, is acquired for him; but what they acquire byany other means belongs to their owner, to whom they belong themselves.Accordingly, if such a slave is instituted heir, or made legateeor donee, the succession, legacy, or gift is acquired, not for theusufructuary, but for the owner. And a man who in good faith possesses afree man or a slave belonging to another person has the same rights asa usufructuary; what they acquire by any other mode than the two we havementioned belongs in the one case to the free man, in the other to theslave's real master. After a possessor in good faith has acquired theownership of a slave by usucapion, everything which the slave acquiresbelongs to him without distinction; but a fructuary cannot acquireownership of a slave in this way, because in the first place he does notpossess the slave at all, but has merely a right of usufruct in him,and because in the second place he is aware of the existence of anotherowner. Moreover, you can acquire possession as well as ownership throughslaves in whom you have a usufruct or whom you possess in good faith,and through free persons whom in good faith you believe to be yourslaves, though as regards all these classes we must be understood tospeak with strict reference to the distinction drawn above, and to meanonly detention which they have obtained by means of your property ortheir own work.
5 From this it appears that free men not subject to your power, or whom
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)you do not possess in good faith, and other persons' slaves, of whomyou are neither usufructuaries nor just possessors, cannot under anycircumstances acquire for you; and this is the meaning of the maximthat a man cannot be the means of acquiring anything for one who isa stranger in relation to him. To this maxim there is but oneexception--namely, that, as is ruled in a constitution of the EmperorSeverus, a free person, such as a general agent, can acquire possessionfor you, and that not only when you know, but even when you do not knowof the fact of the acquisition: and through this possession ownershipcan be immediately acquired also, if it was the owner who delivered thething; and if it was not, it can be acquired ultimately by usucapion orby the plea of long possession.
6 So much at present concerning the modes of acquiring rights oversingle things: for direct and fiduciary bequests, which are also amongsuch modes, will find a more suitable place in a later portion of ourtreatise. We proceed therefore to the titles whereby an aggregate ofrights is acquired. If you become the successors, civil or praetorian,of a person deceased, or adopt an independent person by adrogation, orbecome assignees of a deceased's estate in order to secure their libertyto slaves manumitted by his will, the whole estate of those persons istransferred to you in an aggregate mass. Let us begin with inheritances,whose mode of devolution is twofold, according as a person dies testateor intestate; and of these two modes we will first treat of acquisitionby will. The first point which here calls for exposition is the mode inwhich wills are made.

TITLE X. OF THE EXECUTION OF WILLS
The term testament is derived from two words which mean a signifying ofintention.
1 Lest the antiquities of this branch of law should be entirelyforgotten, it should be known that originally two kinds of testamentswere in use, one of which our ancestors employed in times of peace andquiet, and which was called the will made in the comitia calata, whilethe other was resorted to when they were setting out to battle, and wascalled procinctum. More recently a third kind was introduced, called thewill by bronze and balance, because it was made by mancipation, whichwas a sort of fictitious sale, in the presence of five witnesses and abalance holder, all Roman citizens above the age of puberty, togetherwith the person who was called the purchaser of the family. The twofirst-mentioned kinds of testament, however, went out of use even inancient times, and even the third, or will by bronze and balance, thoughit has remained in vogue longer than they, has become partly disused.
2 All these three kinds of will which we have mentioned belonged to thecivil law, but later still a fourth form was introduced by the praetor'sedict; for the new law of the praetor, or ius honorarium, dispensedwith mancipation, and rested content with the seals of seven witnesses,whereas the seals of witnesses were not required by the civil law.
3 When, however, by a gradual process the civil and praetorianlaws, partly by usage, partly by definite changes introduced by theconstitution, came to be combined into a harmonious whole, it wasenacted that a will should be valid which was wholly executed at onetime and in the presence of seven witnesses (these two points beingrequired, in a way, by the old civil law), to which the witnessessigned their names--a new formality imposed by imperial legislation--andaffixed their seals, as had been required by the praetor's edict. Thusthe present law of testament seems to be derived from three distinctsources; the witnesses, and the necessity of their all being presentcontinuously through the execution of the will in order that theexecution may be valid, coming from the civil law: the signing ofthe document by the testator and the witnesses being due to imperial
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4 An additional requirement imposed by our constitution, in order tosecure the genuineness of testaments and prevent forgery, is thatthe name of the heir shall be written by either the testator or thewitnesses, and generally that everything shall be done according to thetenor of that enactment.
5 The witnesses may all seal the testament with the same seal; for, asPomponius remarks, what if the device on all seven seals were the same?It is also lawful for a witness to use a seal belonging to anotherperson.
6 Those persons only can be witnesses who are legally capable ofwitnessing a testament. Women, persons below the age of puberty, slaves,lunatics, persons dumb or deaf, and those who have been interdicted fromthe management of their property, or whom the law declares worthless andunfitted to perform this office, cannot witness a will.
7 In cases where one of the witnesses to a will was thought free at thetime of its execution, but was afterwards discovered to be a slave, theEmperor Hadrian, in his rescript to Catonius Verus, and afterwards theEmperors Severus and Antoninus declared that of their goodness theywould uphold such a will as validly made; for, at the time when it wassealed, this witness was admitted by all to be free, and, as such, hadhad his civil position called in question by no man.
8 A father and a son in his power, or two brothers who are both in thepower of one father, can lawfully witness the same testament, for therecan be no harm in several persons of the same family witnessing togetherthe act of a man who is to them a stranger.
9 No one, however, ought to be among the witnesses who is in thetestator's power, and if a son in power makes a will of militarypeculium after his discharge, neither his father nor any one in hisfather's power is qualified to be a witness; for it is not allowed tosupport a will by the evidence of persons in the same family with thetestator.
10 No will, again, can be witnessed by the person instituted heir, orby any one in his power, or by a father in whose power he is, or by abrother under the power of the same father: for the execution of a willis considered at the present day to be purely and entirely a transactionbetween the testator and the heir. Through mistaken ideas on this matterthe whole law of testamentary evidence fell into confusion: for theancients, though they rejected the evidence of the purchaser of thefamily and of persons connected with him by the tie of power, alloweda will to be witnessed by the heir and persons similarly connected withhim, though it must be admitted that they accompanied this privilegewith urgent cautions against its abuse. We have, however, amended thisrule, and enacted in the form of law what the ancients expressed in theform only of advice, by assimilating the heir to the old purchaser ofthe family, and have rightly forbidden the heir, who now represents thatcharacter, and all other persons connected with him by the tie referredto, to bear witness in a matter in which, in a sense, they would bewitnesses in their own behalf. Accordingly, we have not allowed earlierconstitutions on this subject to be inserted in our Code.
11 Legatees, and persons who take a benefit under a will by way oftrust, and those connected with them, we have not forbidden to bewitnesses, because they are not universal successors of the deceased:indeed, by one of our constitutions we have specially granted thisprivilege to them, and, a fortiori, to persons in their power, or inwhose power they are.
12 It is immaterial whether the will be written on a tablet, paper,parchment, or any other substance: and a man may execute any number of
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)duplicates of his will, for this is sometimes necessary, though in eachof them the usual formalities must be observed. For instance, a personsetting out upon a voyage may wish to take a statement of his lastwishes along with him, and also to leave one at home; and numberlessother circumstances which happen to a man, and over which he has nocontrol, will make this desirable.
14 So far of written wills. When, however, one wishes to make a willbinding by the civil law, but not in writing, he may summon sevenwitnesses, and in their presence orally declare his wishes; this, itshould be observed, being a form of will which has been declared byconstitutions to be perfectly valid by civil law.

TITLE XI. OF SOLDIERS' WILLS
Soldiers, in consideration of their extreme ignorance of law, havebeen exempted by imperial constitutions from the strict rules for theexecution of a testament which have been described. Neither the legalnumber of witnesses, nor the observance of the other rules which havebeen stated, is necessary to give force to their wills, provided, thatis to say, that they are made by them while on actual service; thislast qualification being a new though wise one introduced by ourconstitution. Thus, in whatever mode a soldier's last wishes aredeclared, whether in writing or orally, this is a binding will, by forceof his mere intention. At times, however, when they are not employedon actual service, but are living at home or elsewhere, they are notallowed to claim this privilege: they may make a will, even though theybe sons in power, in virtue of their service, but they must observe theordinary rules, and are bound by the forms which we described above asrequisite in the execution of wills of civilians.
1 Respecting the testaments of soldiers the Emperor Trajan sent arescript to Statilius Severus in the following terms: 'The privilegeallowed to soldiers of having their wills upheld, in whatever mannerthey are made, must be understood to be limited by the necessity offirst proving that a will has been made at all; for a will can be madewithout writing even by civilians. Accordingly, with reference to theinheritance which is the subject of the action before you, if it can beshown that the soldier who left it, did in the presence of witnesses,collected expressly for this purpose, declare orally who he wished to behis heir, and on what slaves he wished to confer liberty, it may wellbe maintained that in this way he made an unwritten testament, and hiswishes therein declared ought to be carried out. But if, as is so commonin ordinary conversation, he said to some one, I make you my heir, or, Ileave you all my property, such expressions cannot be held to amount toa testament, and the interest of the very soldiers, who are privilegedin the way described, is the principal ground for rejecting such aprecedent. For if it were admitted, it would be easy, after a soldier'sdeath, to procure witnesses to affirm that they had heard him say heleft his property to any one they pleased to name, and in this way itwould be impossible to discover the true intentions of the deceased.'
2 A soldier too may make a will though dumb and deaf.
3 This privilege, however, which we have said soldiers enjoy, is allowedthem by imperial constitutions only while they are engaged on actualservice, and in camp life. Consequently, if veterans wish to make a willafter their discharge, or if soldiers actually serving wish to do thisaway from camp, they must observe the forms prescribed for allcitizens by the general law; and a testament executed in camp withoutformalities, that is to say, not according to the form prescribed bylaw, will remain valid only for one year after the testator's discharge.Supposing then that the testator died within a year, but that acondition, subject to which the heir was instituted, was not fulfilledwithin the year, would it be feigned that the testator was a soldier at
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4 If a man, before going on actual service, makes an invalid will,and then during a campaign opens it, and adds some new disposition, orcancels one already made, or in some other way makes it clear that hewishes it to be his testament, it must be pronounced valid, as being, infact, a new will made by the man as a soldier.
5 Finally, if a soldier is adrogated, or, being a son in power, isemancipated, his previously executed will remains good by the fictionof a new expression of his wishes as a soldier, and is not deemed to beavoided by his loss of status.
6 It is, however, to be observed that earlier statutes and imperialconstitutions allowed to children in power in certain cases a civilpeculium after the analogy of the military peculium, which for thatreason was called quasimilitary, and of which some of them werepermitted to dispose by will even while under power. By an extensionof this principle our constitution has allowed all persons who have apeculium of this special kind to dispose of it by will, though subjectto the ordinary forms of law. By a perusal of this constitution thewhole law relating to this privilege may be ascertained.

TITLE XII. OF PERSONS INCAPABLE OF MAKING WILLS
Certain persons are incapable of making a lawful will. For instance,those in the power of others are so absolutely incapable that theycannot make a testament even with the permission of their parents, withthe exception of those whom we have enumerated, and particularly ofchildren in power who are soldiers, and who are permitted by imperialconstitution to dispose by will of all they may acquire while on actualservice. This was allowed at first only to soldiers on active service,by the authority of the Emperors Augustus and Nerva, and of theillustrious Emperor Trajan; afterwards, it was extended by an enactmentof the Emperor Hadrian to veterans, that is, soldiers who had receivedtheir discharge. Accordingly, if a son in power makes a will of hismilitary peculium, it will belong to the person whom he institutesas heir: but if he dies intestate, leaving no children or brotherssurviving him, it will go to the parent in whose power he is, accordingto the ordinary rule. From this it can be understood that a parenthas no power to deprive a son in his power of what he has acquired onservice, nor can the parent's creditors sell or otherwise touch it; andwhen the parent dies it is not shared between the soldier's son andhis brothers, but belongs to him alone, although by the civil law thepeculium of a person in power is always reckoned as part of the propertyof the parent, exactly as that of a slave is deemed part of the propertyof his master, except of course such property of the son as by imperialconstitutions, and especially our own, the parent is unable to acquirein absolute ownership. Consequently, if a son in power, not having amilitary or quasimilitary peculium, makes a will, it is invalid, eventhough he is released from power before his decease.
1 Again, a person under the age of puberty is incapable of making awill, because he has no judgement, and so too is a lunatic, because hehas lost his reason; and it is immaterial that the one reaches the ageof puberty, and the other recovers his faculties, before his decease.If, however, a lunatic makes a will during a lucid interval, the willis deemed valid, and one is certainly valid which he made before helost his reason: for subsequent insanity never avoids a duly executedtestament or any other disposition validly made.
2 So too a spendthrift, who is interdicted from the management of hisown affairs, is incapable of making a valid will, though one made by himbefore being so interdicted holds good.
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3 The deaf, again, and the dumb cannot always make a will, though herewe are speaking not of persons merely hard of hearing, but of totaldeafness, and similarly by a dumb person is meant one totally dumb, andnot one who merely speaks with difficulty; for it often happens thateven men of culture and learning by some cause or other lose thefaculties of speech and hearing. Hence relief has been afforded them byour constitution, which enables them, in certain cases and in certainmodes therein specified, to make a will and other lawful dispositions.If a man, after making his will, becomes deaf or dumb through ill healthor any other cause, it remains valid notwithstanding.
4 A blind man cannot make a will, except by observing the formsintroduced by a law of our imperial father Justin.
5 A will made by a prisoner while in captivity with the enemy isinvalid, even though he subsequently returns. One made, however,while he was in his own state is valid, if he returns, by the law ofpostliminium; if he dies in captivity it is valid by the lex Cornelia.

TITLE XIII. OF THE DISINHERISON OF CHILDREN
The law, however, is not completely satisfied by the observance of therules hereinbefore explained. A testator who has a son in his power musttake care either to institute him heir, or to specially disinherit him,for passing him over in silence avoids the will; and this rule is sostrict, that even if the son die in the lifetime of the father no heircan take under the will, because of its original nullity. As regardsdaughters and other descendants of either sex by the male line, theancients did not observe this rule in all its strictness; for if thesepersons were neither instituted nor disinherited, the will was notavoided, but they were entitled to come in with the instituted heirs,and to take a certain portion of the inheritance. And these persons theascendant was not obliged to specially disinherit; he could disinheritthem collectively by a general clause.
1 Special disinherison may be expressed in these terms--'Be Titiusmy son disinherited,' or in these, 'Be my son disinherited,' withoutinserting the name, supposing there is no other son. Children bornafter the making of the will must also be either instituted heirs ordisinherited, and in this respect are similarly privileged, that if ason or any other family heir, male or female, born after the making ofthe will, be passed over in silence, the will, though originally valid,is invalidated by the subsequent birth of the child, and so becomescompletely void. Consequently, if the woman from whom a child wasexpected to have an abortive delivery, there is nothing to prevent theinstituted heirs from taking the inheritance. It was immaterialwhether the female family heirs born after the making of the will weredisinherited specially or by a general clause, but if the latter mode beadopted, some legacy must be left them in order that they may not seemto have been passed over merely through inadvertence: but malefamily heirs born after the making of the will, sons and other linealdescendants, are held not to be properly disinherited unless they aredisinherited specially, thus: 'Be any son that shall be born to medisinherited.'
2 With children born after the making of the will are classed childrenwho succeed to the place of a family heir, and who thus, by an eventanalogous to subsequent birth, become family heirs to an ancestor.For instance, if a testator have a son, and by him a grandson orgranddaughter in his power, the son alone, being nearer in degree,has the right of a family heir, although the grandchildren are in thetestator's power equally with him. But if the son die in the testator'slifetime, or is in some other way released from his power, thegrandson and granddaughter succeed to his place, and thus, by a kind of
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)subsequent birth, acquire the rights of family heirs. To prevent thissubsequent avoidance of one's will, grandchildren by a son must beeither instituted heirs or disinherited, exactly as, to secure theoriginal validity of a testament, a son must be either instituted orspecially disinherited; for if the son die in the testator's lifetime,the grandson and granddaughter take his place, and avoid the will justas if they were children born after its execution. And this disinherisonwas first allowed by the lex Iunia Vallaea, which explains the formwhich is to be used, and which resembles that employed in disinheritingfamily heirs born after the making of a will.
3 It is not necessary, by the civil law, to either institute ordisinherit emancipated children, because they are not family heirs. Butthe praetor requires all, females as well as males, unless instituted,to be disinherited, males specially, females collectively; and if theyare neither appointed heirs nor disinherited as described, the praetorpromises them possession of goods against the will.
4 Adopted children, so long as they are in the power of their adoptivefather, are in precisely the same legal position as children bornin lawful wedlock; consequently they must be either instituted ordisinherited according to the rules stated for the disinherison ofnatural children. When, however, they have been emancipated by theiradoptive father, they are no longer regarded as his children eitherby the civil law or by the praetor's edict. Conversely, in relation totheir natural father, so long as they remain in the adoptive family theyare strangers, so that he need neither institute nor disinherit them:but when emancipated by their adoptive father, they have the same rightsin the succession to their natural father as they would have had if ithad been he by whom they were emancipated. Such was the law introducedby our predecessors.
5 Deeming, however, that between the sexes, to each of which natureassigns an equal share in perpetuating the race of man, there is in thismatter no real ground of distinction, and marking that, by the ancientstatute of the Twelve Tables, all were called equally to the successionon the death of their ancestor intestate (which precedent the praetorsalso seem to have subsequently followed), we have by our constitutionintroduced a simple system of the same kind, applying uniformly to sons,daughters, and other descendants by the male line, whether born beforeor after the making of the will. This requires that all children,whether family heirs or emancipated, shall be specially disinherited,and declares that their pretermission shall have the effect of avoidingthe will of their parent, and depriving the instituted heirs of theinheritance, no less than the pretermission of children who are familyheirs or who have been emancipated, whether already born, or born after,though conceived before the making of the will. In respect of adoptivechildren we have introduced a distinction, which is explained in ourconstitution on adoptions.
6 If a soldier engaged on actual service makes a testament withoutspecially disinheriting his children, whether born before or after themaking of the will, but simply passing over them in silence, though heknows that he has children, it is provided by imperial constitutionsthat his silent pretermission of them shall be equivalent to specialdisinherison.
7 A mother or maternal grandfather is not bound to institute her or hischildren or grandchildren; they may simply omit them, for silence on thepart of a mother, or of a maternal grandfather or other ascendant, hasthe same effect as actual disinherison by a father. For neither by thecivil law, nor by that part of the praetor's edict in which he promiseschildren who are passed over possession of goods against the will, isa mother obliged to disinherit her son or daughter if she does notinstitute them heirs, or a maternal grandfather to be equally precisewith reference to grandchildren by a daughter: though such children andgrandchildren, if omitted, have another remedy, which will shortly beexplained.
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TITLE XIV. OF THE INSTITUTION OF THE HEIR
A man may institute as his heirs either free men or slaves, and eitherhis own slaves or those of another man. If he wished to institutehis own slave it was formerly necessary, according to the more commonopinion, that he should expressly give him his liberty in the will:but now it is lawful, by our constitution, to institute one's own slavewithout this express manumission--a change not due to any spirit ofinnovation, but to a sense of equity, and one whose principle wasapproved by Atilicinus, as it is stated by Seius in his books onMasurius Sabinus and on Plautius. Among a testator's own slaves is to bereckoned one of whom he is bare owner, the usufruct being vested in someother person. There is, however, one case in which the institution of aslave by his mistress is void, even though freedom be given him inthe will, as is provided by a constitution of the Emperors Severus andAntoninus in these terms: 'Reason demands that no slave, accused ofcriminal intercourse with his mistress, shall be capable of beingmanumitted, before his sentence is pronounced, by the will of the womanwho is accused of participating in his guilt: accordingly if he beinstituted heir by that mistress, the institution is void.' Among 'otherpersons' slaves' is reckoned one in whom the testator has a usufruct.
1 If a slave is instituted heir by his own master, and continues in thatcondition until his master's decease, he becomes by the will both free,and necessary heir. But if the testator himself manumits him in hislifetime, he may use his own discretion about acceptance; for he is nota necessary heir, because, though he is named heir to the testament, itwas not by that testament that he became free. If he has been alienated,he must have the order of his new master to accept, and then his masterbecomes heir through him, while he personally becomes neither heir norfree, even though his freedom was expressly given him in the testament,because by alienating him his former master is presumed to haverenounced the intention of enfranchising him. When another person'sslave is instituted heir, if he continues in the same condition hemust have the order of his master to accept; if alienated by him inthe testator's lifetime, or after the testator's death but beforeacceptance, he must have the order of the alienee to accept; finally, ifmanumitted in the testator's lifetime, or after the testator's death butbefore acceptance, he may accept or not at his own discretion.
2 A slave who does not belong to the testator may be instituted heireven after his master's decease, because slaves who belong to aninheritance are capable of being instituted or made legatees; for aninheritance not yet accepted represents not the future heir but theperson deceased. Similarly, the slave of a child conceived but not yetborn may be instituted heir.
3 If a slave belonging to two or more joint owners, both or all of whomare legally capable of being made heirs or legatees, is instituted heirby a stranger, he acquires the inheritance for each and all of the jointowners by whose orders he accepts it in proportion to the respectiveshares in which they own him.
4 A testator may institute either a single heir, or as many as hepleases.
5 An inheritance is usually divided into twelve ounces, and is denotedin the aggregate by the term as, and each fraction of this aggregate,ranging from the ounce up to the as or pound, has its specific name, asfollows: sextans (1/6), quadrans (1/4), triens (1/3), quincunx (5/12),semis (1/2), septunx (7/12), bes (2/3), dodrans (3/4), dextans (5/6),deunx (11/12), and as it is not necessary, however, that thereshould always be twelve ounces, for for the purposes of testamentarydistribution an as may consist of as many ounces as the testator
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)pleases; for instance, if a testator institutes only a single heir,but declares that he is to be heir ex semisse, or to one half of theinheritance, this half will really be the whole, for no one can diepartly testate and partly intestate, except soldiers, in the carryingout of whose wills the intention is the only thing regarded. Conversely,a testator may divide his inheritance into as large a number of ouncesas he pleases.
6 If more heirs than one are instituted, it is unnecessary for thetestator to assign a specific share in the inheritance to each, unlesshe intends that they shall not take in equal portions; for it is obviousthat if no shares are specified they divide the inheritance equallybetween them. Supposing, however, that specific shares are assigned toall the instituted heirs except one, who is left without any expressshare at all, this last heir will be entitled to any fraction of the aswhich has not been disposed of; and if there are two or more heirsto whom no specific shares have been assigned, they will divide thisunassigned fraction equally between them. Finally, if the whole as hasbeen assigned in specific shares to some of the heirs, the one or morewho have no specific shares take half of the inheritance, while theother half is divided among the rest according to the shares assigned tothem; and it is immaterial whether the heir who has no specified sharecome first or last in the institution, or occupies some intermediateplace; for such share is presumed to be given to him as is not in someother way disposed of.
7 Let us now see how the law stands if some part remains undisposed of,and yet each heir has his share assigned to him--if, for instancethere are three heirs instituted, and each is assigned a quarter of theinheritance. It is evident that in this case the part undisposed of willgo to them in proportion to the share each has assigned to him bythe will, and it will be exactly as if they had each been originallyinstituted to a third. Conversely, if each heir is given so large afraction that the as will be exceeded, each must suffer a proportionateabatement; thus if four heirs are instituted, and to each is assigneda third of the inheritance, it will be the same as if each had beenoriginally instituted to a quarter.
8 If more than twelve ounces are distributed among some of the heirsonly, one being left without a specific share, he will have what iswanting to complete the second as; and the same will be done if morethan twenty-four ounces are distributed, leaving him shareless; but allthese ideal sums are afterwards reduced to the single as, whatever bethe number of ounces they comprise.
9 The institution of the heir may be either absolute or conditional, butno heir can be instituted from, or up to, some definite date, as, forinstance, in the following form--'be so and so my heir after five yearsfrom my decease,' or 'after the calends of such a month,' or 'up to anduntil such calends'; for a time limitation in a will is considered asuperfluity, and an heir instituted subject to such a time limitation istreated as heir absolutely.
10 If the institution of an heir, a legacy, a fiduciary bequest, or atestamentary manumission is made to depend on an impossible condition,the condition is deemed unwritten, and the disposition absolute.
11 If an institution is made to depend on two or more conditions,conjunctively expressed,--as, for instance, 'if this and that shall bedone'--all the conditions must be satisfied: if they are expressedin the alternative, or disjunctively--as 'if this or that shall bedone'--it is enough if one of them alone is satisfied.
12 A testator may institute as his heir a person whom he has never seen,for instance, nephews who have been born abroad and are unknown to him:for want of this knowledge does not invalidate the institution.
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TITLE XV. OF ORDINARY SUBSTITUTION
A testator may institute his heirs, if he pleases, in two or moredegrees, as, for instance, in the following form: 'If A shall not bemy heir, then let B be my heir'; and in this way he can make as manysubstitutions as he likes, naming in the last place one of his ownslaves as necessary heir, in default of all others taking.
1 Several may be substituted in place of one, or one in place ofseveral, or to each heir may be substituted a new and distinct person,or, finally, the instituted heirs may be substituted reciprocally inplace of one another.
2 If heirs who are instituted in equal shares are reciprocallysubstituted to one another, and the shares which they are to have inthe substitution are not specified, it is presumed (as was settled bya rescript of the Emperor Pius) that the testator intended them to takethe same shares in the substitution as they took directly under thewill.
3 If a third person is substituted to one heir who himself issubstituted to his coheir, the Emperors Severus and Antoninus decidedby rescript that this third person is entitled to the shares of bothwithout distinction.
4 If a testator institutes another man's slave, supposing him to be anindependent person, and substitutes Maevius in his place to meet thecase of his not taking the inheritance, then, if the slave acceptsby the order of his master, Maevius is entitled to a half. For, whenapplied to a person whom the testator knows to be in the power ofanother, the words 'if he shall not be my heir' are taken to mean 'ifhe shall neither be heir himself nor cause another to be heir'; but whenapplied to a person whom the testator supposes to be independent, theymean 'if he shall not acquire the inheritance either for himself, or forthat person to whose power he shall subsequently become subject,' andthis was decided by Tiberius Caesar in the case of his slave Parthenius.

TITLE XVI. OF PUPILLARY SUBSTITUTION
To children below the age of puberty and in the power of the testator,not only can such a substitute as we have described be appointed, thatis, one who shall take on their failing to inherit, but also one whoshall be their heir if, after inheriting, they die within the age ofpuberty; and this may be done in the following terms, 'Be my son Titiusmy heir; and if he does not become my heir, or, after becoming my heir,die before becoming his own master (that is, before reaching puberty),then be Seius my heir.' In which case, if the son fails to inherit,the substitute is the heir of the testator; but if the son, afterinheriting, dies within the age of puberty, he is the heir of the son.For it is a rule of customary law, that when our children are too youngto make wills for themselves, their parents may make them for them.
1 The reason of this rule has induced us to assert in our Code aconstitution, providing that if a testator has children, grandchildren,or greatgrandchildren who are lunatics or idiots, he may, after theanalogy of pupillary substitution, substitute certain definite personsto them, whatever their sex or the nearness of their relationship tohim, and even though they have reached the age of puberty; providedalways that on their recovering their faculties such substitution shallat once become void, exactly as pupillary substitution proper ceases tohave any operation after the pupil has reached puberty.
2 Thus, in pupillary substitution effected in the form described, there
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3 If a testator be apprehensive that, after his own death, his son,while still a pupil, may be exposed to the danger of foul play, becauseanother person is openly substituted to him, he ought to make theordinary substitution openly, and in the earlier part of the testament,and write the other substitution, wherein a man is named heir on thesuccession and death of the pupil, separately on the lower part of thewill; and this lower part he should tie with a separate cord and fastenwith a separate seal, and direct in the earlier part of the will that itshall not be opened in the lifetime of the son before he attains the ageof puberty. Of course a substitution to a son under the age of pubertyis none the less valid because it is a integral part of the very willin which the testator has instituted him his heir, though such an opensubstitution may expose the pupil to the danger of foul play.
4 Not only when we leave our inheritance to children under the ageof puberty can we make such a substitution, that if they accept theinheritance, and then die under that age, the substitute is their heir,but we can do it when we disinherit them, so that whatever the pupilacquires by way of inheritance, legacy or gift from his relatives orfriends, will pass to the substitute. What has been said ofsubstitution to children below the age of puberty, whether instituted ordisinherited, is true also of substitution to afterborn children.
5 In no case, however, may a man make a will for his children unlesshe makes one also for himself; for the will of the pupil is but acomplementary part of the father's own testament; accordingly, if thelatter is void, the former will be void also.
6 Substitution may be made either to each child separately, or only tosuch one of them as shall last die under the age of puberty. The firstis the proper plan, if the testator's intention is that none of themshall die intestate: the second, if he wishes that, as among them, theorder of succession prescribed by the Twelve Tables shall be strictlypreserved.
7 The person substituted in the place of a child under the age ofpuberty may be either named individually--for instance, Titius--orgenerally prescribed, as by the words 'whoever shall be my heir'; inwhich latter case, on the child dying under the age of puberty,those are called to the inheritance by the substitution who have beeninstituted heirs and have accepted, their shares in the substitutionbeing proportionate to the shares in which they succeeded the father.
8 This kind of substitution may be made to males up to the age offourteen, and to females up to that of twelve years; when this age isonce passed, the substitution becomes void.
9 To a stranger, or a child above the age of puberty whom a man hasinstituted heir, he cannot appoint a substitute to succeed him if hetake and die within a certain time: he has only the power to bind him bya trust to convey the inheritance to another either wholly or in part;the law relating to which subject will be explained in its proper place.

TITLE XVII. OF THE MODES IN WHICH WILLS BECOME VOID
A duly executed testament remains valid until either revoked orrescinded.
1 A will is revoked when, though the civil condition of the testatorremains unaltered, the legal force of the will itself is destroyed, as
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)happens when, after making his will, a man adopts as his son either anindependent person, in which case the adoption is effected by imperialdecree, or a person already in power, when it is done through the agencyof the praetor according to our constitution. In both these cases thewill is revoked, precisely as it would be by the subsequent birth of afamily heir.
2 Again, a subsequent will duly executed is a revocation of a priorwill, and it makes no difference whether an heir ever actually takesunder it or not; the only question is whether one might conceivably havedone so. Accordingly, whether the person instituted declines to be heir,or dies in the lifetime of the testator, or after his death but beforeaccepting the inheritance, or is excluded by failure of the conditionunder which he was instituted--in all the cases the testator diesintestate; for the earlier will is revoked by the later one, and thelater one is inoperative, as no heir takes under it.
3 If, after duly making one will, a man executes a second one which isequally valid, the Emperors Severus and Antoninus decided by rescriptthat the first is revoked by the second, even though the heir institutedin the second is instituted to certain things only. The terms of thisenactment we have ordered to be inserted here, because it containsanother provision. 'The Emperors Severus and Antoninus to CocceiusCampanus. A second will, although the heir named therein be institutedto certain things only, is just as valid as if no mention of the thingshad been made: but the heir is bound to content himself with the thingsgiven him, or with such further portion of the inheritance as will makeup the fourth part to which he is entitled under the lex Falcidia, and(subject thereto) to transfer the inheritance to the persons institutedin the earlier will: for the words inserted in the later willundoubtedly contain the expression of a wish that the earlier one shallremain valid.' This accordingly is a mode in which a testament may berevoked.
4 There is another event by which a will duly executed may beinvalidated, namely, the testator's undergoing a loss of status: howthis may happen was explained in the preceding Book.
5 In this case the will may be said to be rescinded, though both thosethat are revoked, and those that are not duly executed, may be said tobecome or be rescinded; and similarly too those which are duly executedbut subsequently rescinded by loss of status may be said to be revoked.However, as it is convenient that different grounds of invalidity shouldhave different names to distinguish them, we say that some wills areunduly executed from the commencement, while others which are dulyexecuted are either revoked or rescinded.
6 Wills, however, which, though duly executed, are subsequentlyrescinded by the testator's undergoing loss of status are not altogetherinoperative: for if the seals of seven witnesses are attached, theinstituted heir is entitled to demand possession in accordance with thewill, if only the testator were a citizen of Rome and independent atthe time of his decease; but if the cause of the rescission wasthe testator's subsequent loss of citizenship or of freedom, or hisadoption, and he dies an alien, or slave, or subject to his adoptivefather's power, the instituted heir is barred from demanding possessionin accordance with the will.
7 The mere desire of a testator that a will which he has executed shallno longer have any validity is not, by itself, sufficient to avoidit; so that, even if he begins to make a later will, which he does notcomplete because he either dies first, or changes his mind, the firstwill remains good; it being provided in an address of the EmperorPertinax to the Senate that one testament which is duly executed is notrevoked by a later one which is not duly and completely executed; for anincomplete will is undoubtedly null.
8 In the same address the Emperor declared that he would accept no
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)inheritance to which he was made heir on account of a suit between thetestator and some third person, nor would he uphold a will in which hewas instituted in order to screen some legal defect in its execution,or accept an inheritance to which he was instituted merely by word ofmouth, or take any testamentary benefit under a document defective inpoint of law. And there are numerous rescripts of the Emperors Severusand Antoninus to the same purpose: 'for though,' they say, 'the laws donot bind us, yet we live in obedience to them.'

TITLE XVIII. OF AN UNDUTEOUS WILL
Inasmuch as the disinherison or omission by parents of their childrenhas generally no good reason, those children who complain that they havebeen wrongfully disinherited or passed over have been allowed to bringan action impeaching the will as unduteous, under the pretext that thetestator was of unsound mind at the time of its execution. This doesnot mean that he was really insane, but that the will, though legallyexecuted, bears no mark of that affection to which a child is entitledfrom a parent: for if a testator is really insane, his will is void.
1 Parents may impeach the wills of their children as unduteous, as wellas children those of their parents. Brothers and sisters of the testatorare by imperial constitutions preferred to infamous persons who areinstituted to their exclusion, so that it is in these cases only thatthey can bring this action. Persons related to the testator in a furtherdegree than as brothers or sisters can in no case bring the action, orat any rate succeed in it when brought.
2 Children fully adopted, in accordance with the distinction drawn inour constitution, can bring this action as well as natural children, butneither can do so unless there is no other mode in which they can obtainthe property of the deceased: for those who can obtain the inheritancewholly or in part by any other title are barred from attacking a will asunduteous. Afterborn children too can employ this remedy, if they can byno other means recover the inheritance.
3 That they may bring the action must be understood to mean, thatthey may bring it only if absolutely nothing has been left them by thetestator in his will: a restriction introduced by our constitution outof respect for a father's natural rights. If, however, a part of theinheritance, however small, or even a single thing is left them, thewill cannot be impeached, but the heir must, if necessary, make up whatis given them to a fourth of what they would have taken had the testatordied intestate, even though the will does not direct that this fourth isto be made up by the assessment of an honest and reliable man.
4 If a guardian accepts, under his own father's will, a legacy on behalfof the pupil under his charge, the father having left nothing to himpersonally, he is in no way debarred from impeaching his father's willas unduteous on his own account.
5 On the other hand, if he impeaches the will of his pupil's father onthe pupil's behalf, because nothing has been left to the latter, and isdefeated in the action, he does not lose a legacy given in the same willto himself personally.
6 Accordingly, that a person may be barred from the action impeachingthe will, it is requisite that he should have a fourth of what he wouldhave taken on intestacy, either as heir, legatee direct or fiduciary,donee in contemplation of death, by gift from the testator in hislifetime (though gift of this latter kind bars the action only if madeunder any of the circumstances mentioned in our constitution) or in anyof the other modes stated in the imperial legislation.
7 In what we have said of the fourth we must be understood to mean that
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TITLE XIX. OF THE KINDS AND DIFFERENCES BETWEEN HEIRS
Heirs are of three kinds, that is to say, they are either necessary,family heirs and necessary, or external.
1 A necessary heir is a slave of the testator, whom he institutes asheir: and he is so named because, willing or unwilling, and withoutany alternative, he becomes free and necessary heir immediately on thetestator's decease. For when a man's affairs are embarrassed, it iscommon for one of his slaves to be instituted in his will, either inthe first place, or as a substitute in the second or any later place, sothat, if the creditors are not paid in full, the heir may be insolventrather than the testator, and his property, rather than the testator's,may be sold by the creditors and divided among them. To balance thisdisadvantage he has this advantage, that his acquisitions after thetestator's decease are for his own sole benefit; and although the estateof the deceased is insufficient to pay the creditors in full, the heir'ssubsequent acquisitions are never on that account liable to a secondsale.
2 Heirs who are both family heirs and necessary are such as a son or adaughter, a grandchild by a son, and further similar lineal descendants,provided that they are in the ancestor's power at the time of hisdecease. To make a grandson or granddaughter a family heir it is,however, not sufficient for them to be in the grandfather's power atthe moment of his decease: it is further requisite that their own fathershall, in the lifetime of the grandfather, have ceased to be the familyheir himself, whether by death or by any other mode of release frompower: for by this event the grandson and granddaughter succeed to theplace of their father. They are called family heirs, because they areheirs of the house, and even in the lifetime of the parent are to acertain extent deemed owners of the inheritance: wherefore in intestacythe first right of succession belongs to the children. They are callednecessary heirs because they have no alternative, but, willing orunwilling, both where there is a will and where there is not, theybecome heirs. The praetor, however, permits them, if they wish, toabstain from the inheritance, and leave the parent to become insolventrather than themselves.
3 Those who are not subject to the testator's power are called externalheirs. Thus children of ours who are not in our power, if institutedheirs by us, are deemed external heirs; and children instituted by theirmother belong to this class, because women never have children intheir power. Slaves instituted heirs by their masters, and manumittedsubsequently to the execution of the will, belong to the same class.
4 It is necessary that external heirs should have testamentary capacity,whether it is an independent person, or some one in his power, who isinstituted: and this capacity is required at two times; at the same timeof the making of the will, when, without it, the institution would bevoid; and at the same time of the testator's decease, when, withoutit, the institution would have no effect. Moreover, the institutedheir ought to have this capacity also at the time when he acceptsthe inheritance, whether he is instituted absolutely or subject to acondition; and indeed it is especially at this time that his capacity totake ought to be looked to. If, however, the instituted heir undergoesa loss of status in the interval between the making of the will andthe testator's decease, or the satisfaction of the condition subject towhich he was instituted, he is not thereby prejudiced: for, as we
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)said, there are only three points of time which have to be regarded.Testamentary capacity thus does not mean merely capacity to make a will;it also means capacity to take for oneself, or for the father or masterin whose power one is, under the will of another person: and this latterkind of testamentary capacity is quite independent of the capacity tomake a will oneself. Accordingly, even lunatics, deaf persons, afterbornchildren, infants, children in power, and other persons' slaves are saidto have testamentary capacity; for though they cannot make a valid will,they can acquire for themselves or for another under a will made bysomeone else.
5 External heirs have the privilege of deliberating whether they willaccept or disclaim an inheritance. But if a person who is entitledto disclaim interferes with the inheritance, or if one who has theprivilege of deliberation accepts it, he no longer has the power ofrelinquishing it, unless he is a minor under the age of twentyfiveyears, for minors obtain relief from the praetor when they incautiouslyaccept a disadvantageous inheritance, as well as when they take anyother injudicious step.
6 It is, however, to be observed that the Emperor Hadrian once relievedeven a person who had attained his majority, when, after his acceptingthe inheritance, a great debt, unknown at the time of acceptance, hadcome to light. This was but the bestowal of an especial favour ona single individual; the Emperor Gordian subsequently extended theprivilege, but only to soldiers, to whom it was granted as a class. We,however, in our benevolence have placed this benefit within the reach ofall our subjects, and drafted a constitution as just as it is splendid,under which, if heirs will but observe its terms, they can accept aninheritance without being liable to creditors and legatees beyond thevalue of the property. Thus so far as their liability is concerned thereis no need for them to deliberate on acceptance, unless they fail toobserve the procedure of our constitution, and prefer deliberation, bywhich they will remain liable to all the risks of acceptance under theolder law.
7 An external heir, whether his right accrue to him under a will orunder the civil law of intestate succession, can take the inheritanceeither by acting as heir, or by the mere intention to accept. By actingas heir is mean, for instance, using things belonging to the inheritanceas one's own, or selling them, or cultivating or giving leases of thedeceased's estates, provided only one expresses in any way whatsoever,by deed or word, one's intention to accept the inheritance, so long asone knows that the person with whose property one is thus dealing hasdied testate or intestate, and that one is that person's heir. To act asheir, in fact, is to act as owner, and the ancients often used the term'heir' as equivalent to the term 'owner.' And just as the mere intentionto accept makes an external heir heir, so too the mere determination notto accept bars him from the inheritance. Nothing prevents a person whois born deaf or dumb, or who becomes so after birth, from acting as heirand thus acquiring the inheritance, provided only he knows what he isdoing.

TITLE XX. OF LEGACIES
Let us now examine legacies:--a kind of title which seems foreign tothe matter at hand, for we are expounding titles whereby aggregates ofrights are acquired; but as we have treated in full of wills and heirsappointed by will, it was natural in close connexion therewith toconsider this mode of acquisition.
1 Now a legacy is a kind of gift left by a person deceased;
2 and formerly they were of four kinds, namely, legacy by vindication,by condemnation, by permission, and by preception, to each of which a
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)definite form of words was appropriated by which it was known, and whichserved to distinguish it from legacies of the other kinds. Solemnforms of words of this sort, however, have been altogether abolished byimperial constitutions; and we, desiring to give greater effect to thewishes of deceased persons, and to interpret their expressions withreference rather to those wishes than to their strict literal meaning,have issued a constitution, composed after great reflection, enactingthat in future there shall be but one kind of legacy, and that, whateverbe the terms in which the bequest is couched, the legatee may sue forit no less by real or hypothecary than by personal action. How carefullyand wisely this constitution is worded may be ascertained by a perusalof its contents.
3 We have determined, however, to go even beyond this enactment; for,observing that the ancients subjected legacies to strict rules, whilethe rules which they applied to fiduciary bequests, as springing moredirectly from the deceased person's wishes, were more liberal, we havedeemed it necessary to assimilate the former completely to the latter,so that any future features in which legacies are inferior to fiduciarybequests may be supplied to them from the latter, and the latterthemselves may in future possess any superiority which has hithertobeen enjoyed by legacies only. In order, however, to avoid perplexingstudents in their first essays in the law by discussing these two formsof bequests together, we have thought it worth while to treat themseparately, dealing first with legacies, and then with fiduciarybequests, so that the reader, having first learnt their respectivenatures in a separate treatment, may, when his legal education is moreadvanced, be able easily to comprehend their treatment in combination.
4 A legacy may be given not only of things belonging to the testatoror heir, but also of things belonging to a third person, the heir beingbound by the will to buy and deliver them to the legatee, or to give himtheir value if the owner is unwilling to sell them. If the thing givenbe one of those of which private ownership is impossible, such, forinstance, as the Campus Martius, a basilica, a church, or a thingdevoted to public use, not even its value can be claimed, for the legacyis void. In saying that a thing belonging to a third person may be givenas a legacy we must be understood to mean that this may be done if thedeceased knew that it belonged to a third person, and not if he wasignorant of this: for perhaps he would never have given the legacy ifhe had known that the thing belonged neither to him nor to the heir, andthere is a rescript of the Emperor Pius to this effect. It is also thebetter opinion that the plaintiff, that is the legatee, must prove thatthe deceased knew he was giving as a legacy a thing which was not hisown, rather than that the heir must prove the contradictory: for thegeneral rule of law is that the burden of proof lies on the plaintiff.
5 If the thing which a testator bequests is in pledge to a creditor,the heir is obliged to redeem it, subject to the same distinction as hasbeen drawn with reference to a legacy of a thing not belonging tothe testator; that is to say, the heir is bound to redeem only if thedeceased knew the thing to be in pledge: and the Emperors Severus andAntoninus have decided this by rescript. If, however, the deceasedexpresses his intention that the legatee should redeem the thinghimself, the heir is under no obligation to do it for him.
6 If a legacy is given of a thing belonging to another person, and thelegatee becomes its owner during the testator's lifetime by purchase,he can obtain its value from the heir by action on the will: but if hegives no consideration for it, that is to say, gets it by way of gift orby some similar title, he cannot sue; for it is settled law that wherea man has already got a thing, giving no consideration in return, hecannot get its value by a second title of the same kind. Accordingly, ifa man is entitled to claim a thing under each of two distinct wills, itis material whether he gets the thing, or merely its value, under theearlier one: for if he gets the thing itself, he cannot sue underthe second will, because he already has the thing without giving anyconsideration, whereas he has a good right of action if he has merely
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7 A thing which does not yet exist, but will exist, may be validlybequeathed:--for instance, the produce of such and such land, or thechild of such and such female slave.
8 If the same thing is given as a legacy to two persons, whether jointlyor severally, and both claim it, each is entitled to only a half; if oneof them does not claim it, because either he does not care for it, orhas died in the testator's lifetime, or for some other reason, the wholegoes to his colegatee. A joint legacy is given in such words as thefollowing: 'I give and bequeath my slave Stichus to Titius and Seius': aseveral legacy thus, 'I give and bequeath my slave Stichus to Titius: Igive and bequeath Stichus to Seius': and even if the testator says 'thesame slave Stichus' the legacy is still a several one.
9 If land be bequeathed which belongs to some one other than thetestator, and the intended legatee, after purchasing the bare ownershiptherein, obtains the usufruct without consideration, and then sues underthe will, Julian says that this action for the land is well grounded,because in a real action for land a usufruct is regarded merely as aservitude; but it is part of the duty of the judge to deduct the valueof the usufruct from the sum which he directs to be paid as the value ofthe land.
10 A legacy by which something already belonging to the legatee is givenhim is void, for what is his own already cannot become more his ownthan it is: and even though he alienates it before the testator's death,neither it nor its value can be claimed.
11 If a testator bequeaths something belonging to him, but which hethought belonged to another person, the legacy is good, for its validitydepends not on what he thought, but on the real facts of the case: andit is clearly good if he thought it already belonged to the legatee,because his expressed wish can thus be carried out.
12 If, after making his will, a testator alienates property which he hastherein given away as a legacy, Celsus is of opinion that the legateemay still claim it unless the testator's intention was thereby torevoke the bequest, and there is a rescript of the Emperors Severusand Antoninus to this effect, as well as another which decides thatif, after making his will, a testator pledges land which he had thereingiven as a legacy, the part which has not been alienated can in any casebe claimed, and the alienated part as well if the alienator's intentionwas not to revoke the legacy.
13 If a man bequeaths to his debtor a discharge from his debt, thelegacy is good, and the testator's heir cannot sue either the debtorhimself, or his heir, or any one who occupies the position of heir tohim, and the debtor can even compel the testator's heir to formallyrelease him. Moreover, a testator can also forbid his heir to claimpayment of a debt before a certain time has elapsed.
14 Contrariwise, if a debtor leaves his creditor a legacy of what heowes him, the legacy is void, if it includes no more than the debt,for the creditor is thus in no way benefited; but if the debtorunconditionally bequeaths a sum of money which the creditor cannot claimuntil a definite date has arrived or a condition has been satisfied, thelegacy is good, because it confers on the creditor a right to earlierpayment. And, even if the day arrives, or the condition is satisfied,during the testator's lifetime, Papinian decides, and rightly, thatthe legacy is nevertheless a good one, because it was good when firstwritten; for the opinion that a legacy becomes void, because somethinghappens to deprive it of all material effect, is now rejected.
15 If a man leaves his wife a legacy of her dowry, the gift is good,because the legacy is worth more than a mere right of action for thedowry. If, however, he has never received the dowry which he bequeaths,
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16 If a thing bequeathed perishes through no act of the heir, the lossfalls on the legatee: thus if a slave belonging to another person, whois given in this way, is manumitted through no act of the heir, thelatter is not bound. If, however, the slave belongs to the heir, whomanumits him, Julian says that he is bound, and it is immaterial whetherhe knew or not that the slave had been bequeathed away from him.
17 If a testator gives a legacy of female slaves along with theiroffspring, the legatee can claim the latter even if the mothers aredead, and so again if a legacy is given of ordinary slaves along withtheir vicarii or subordinates, the latter can be claimed even ifthe former are dead. But if the legacy be of a slave along with hispeculium, and the slave is dead, or has been manumitted or alienated,the legacy of the peculium is extinguished; and similarly, if the legacybe of land with everything upon it, or with all its instruments oftillage, by the alienation of the land the legacy of the instruments oftillage is extinguished.
18 If a flock be given as a legacy, which is subsequently reduced to asingle sheep, this single survivor can be claimed; and Julian says thatin a legacy of a flock are comprised sheep which are added to it afterthe making of the will, a flock being but one aggregate composed ofdistinct members, just as a house is but one aggregate composed ofdistinct stones built together. So if the legacy consists of a house,we hold that pillars or marbles added to it after the making of the willpass under the bequest.
20 If a slave's peculium be given as a legacy, the legatee undoubtedlyprofits by what is added to it, and is a loser by what is taken fromit, during the testator's lifetime. Whatever the slave acquires inthe interval between the testator's death and the acceptance of theinheritance belongs, according to Julian, to the legatee, if thatlegatee be the slave himself who is manumitted by the will, because alegacy of this kind vests from the acceptance of the inheritance: butif the legatee be a stranger, he is not entitled to such acquisitions,unless they are made by means of the peculium itself. A slave manumittedby a will is not entitled to his peculium unless it is expresslybequeathed to him, though, if the master manumits him in his lifetime,it is enough if it be not expressly taken from him, and to this effectthe Emperors Severus and Antoninus have decided by rescript: as also,that a legacy of his peculium to a slave does not carry with it theright to sue for money which he has expended on his master's account,and that a legacy of a peculium may be inferred from directions in awill that a slave is to be free so soon as he has made a statement ofhis accounts and made up any balance, which may be against him, from hispeculium.
21 Incorporeal as well as corporeal things can be bequeathed: thus a mancan leave a legacy even of a debt which is owed to him, and the heir canbe compelled to transfer to the legatee his rights of action, unless thetestator has exacted payment in his lifetime, in which case the legacyis extinguished. Again, such a legacy as the following is good: 'be myheir bound to repair so and so's house, or to pay so and so's debts.'
22 If a legacy be a general one, as of a slave or some other thing notspecifically determined, the legatee is entitled to choose what slave,or what thing, he will have, unless the testator has expressed acontrary intention.
23 A legacy of selection, that is, when a testator directs the legateeto select one from among his slaves, or any other class of things, washeld to be given subject to an implied condition that the legatee shouldmake the choice in person; so that if he died before doing so the legacy
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)did not pass to his heir. By our constitution, however, we have made animprovement in this matter, and allowed the legatee's heir to exercisethe right of selection, although the legatee has not done so personallyin his lifetime; which enactment, through our careful attention tothe subject, contains the further provision, that if there are eitherseveral colegatees to whom a right of selection has been bequeathed,and who cannot agree in their choice, or several coheirs of a singlelegatee, who differ through some wishing to choose this thing and othersthat, the question shall be decided by fortune--the legacy not beingextinguished, which many of the jurists in an ungenerous spirit wishedto make the rule--; that is to say, that lots shall be drawn, and he onwhom the lot falls shall have a priority of choice over the rest.
24 Three persons only can be legatees who have testamentary capacity,that is, who are legally capable of taking under a will.
25 Formerly it was not allowed to leave either legacies or fiduciarybequests to uncertain persons, and even soldiers, as the Emperor Hadriandecided by rescript, were unable to benefit uncertain persons in thisway. An uncertain person was held to be one of whom the testator hadno certain conception, as the legatee in the following form: 'Whoeverbestows his daughter in marriage on my son, do thou, my heir, give himsuch or such land.' So too a legacy left to the first consuls designateafter the writing of the will was held to be given to an uncertainperson, and many others that might be instanced: and so it was held thatfreedom could not be bequeathed to an uncertain person, because it wassettled that slaves ought to be enfranchised by name, and an uncertainperson could not be appointed guardian. But a legacy given with acertain demonstration, that is, to an uncertain member of a certainclass, was valid, for instance, the following: 'Whoever of all mykindred now alive shall first marry my daughter, do thou, my heir,give him such and such thing.' It was, however, provided by imperialconstitutions that legacies or fiduciary bequests left to uncertainpersons and paid by mistake could not be recovered back.
26 An afterborn stranger again could not take a legacy; an afterbornstranger being one who on his birth will not be a family heir to thetestator; thus a grandson by an emancipated son was held to be anafterborn stranger to his grandfather.
27 These parts of the law, however, have not been left without duealteration, a constitution having been inserted in our Code by whichwe have in these respects amended the rules relating to legacies andfiduciary bequests no less than to inheritances, as will be made clearby a perusal of the enactment, which, however, still maintains the oldrule that an uncertain person cannot be appointed guardian: for when atestator is appointing a guardian for his issue, he ought to be quiteclear as to the person and character of the party he selects.
28 An afterborn stranger could and still can be instituted heir, unlessconceived of a woman who cannot by law be a man's wife.
29 If a testator makes a mistake in any of the names of the legatee, thelegacy is nevertheless valid provided there is no doubt as to the personhe intended, and the same rule is very properly observed as to heirs aswell as legatees; for names are used only to distinguish persons, andif the person can be ascertained in other ways a mistake in the name isimmaterial.
30 Closely akin to this rule is another, namely, that an erroneousdescription of the thing bequeathed does not invalidate the bequest;for instance, if a testator says, 'I give and bequeath Stichus my bornslave,' the legacy is good, if it quite clear who is meant by Stichus,even though it turn out that he was not born the testator's slave, butwas purchased by him. Similarly, if he describe Stichus as 'the slaveI bought from Seius,' whereas in fact he bought him from some one else,the legacy is good, if it is clear what slave he intended to give.
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)31 Still less is a legacy invalidated from a wrong motive being assignedby the testator for giving it: if, for instance, he says, 'I give andbequeath Stichus to Titius, because he looked after my affairs while Iwas away,' or 'because I was acquitted on a capital charge through hisundertaking my defence,' the legacy is still good, although in point offact Titius never did look after the testator's affairs, or never did,through his advocacy, procure his acquittal. But the law is differentif the testator expresses his motive in the guise of a condition, as: 'Igive and bequeath such and such land to Titius, if he has looked aftermy affairs.' 32 It is questioned whether a legacy to a slave of theheir is valid. It is clear that such a legacy is void if givenunconditionally, even though the slave ceases to belong to the heirduring the testator's lifetime: for a legacy which would be void ifthe testator died immediately after making his will ought not to becomevalid by the simple fact of the testator's living longer. Such a legacy,however, is good if given subject to a condition, the question thenbeing, whether at the vesting of the legacy the slave has ceased tobelong to the heir.
33 On the other hand, there is no doubt that even an absolute legacyto the master of a slave who is instituted heir is good: for, evensupposing that the testator dies immediately after making the will, theright to the legacy does not necessarily belong to the person who isheir; for the inheritance and the legacy are separable, and a differentperson from the legatee may become heir through the slave; as happensif, before the slave accepts the inheritance at his master's bidding,he is conveyed to another person, or is manumitted and thus becomes heirhimself; in both of which cases the legacy is valid. But if he remainsin the same condition, and accepts at his master's bidding, the legacyis extinguished.
34 A legacy given before an heir was appointed was formerly void,because a will derives its operation from the appointment of an heir,and accordingly such appointment is deemed the beginning and foundationof the whole testament, and for the same reason a slave could not beenfranchised before an heir was appointed. Yet even the old lawyersthemselves disapproved of sacrificing the real intentions of thetestator by too strictly following the order of the writing: and weaccordingly have deemed these rules unreasonable, and amended them byour constitution, which permits a legacy, and much more freedom, whichis always more favoured, to be given before the appointment of an heir,or in the middle of the appointments, if there are several.
35 Again, a legacy to take effect after the death of the heir orlegatee, as in the form: 'After my heir's death I give and bequeath,'was formerly void, as also was one to take effect on the day precedingthe death of the heir or legatee. This too, however, we have corrected,by making such legacies as valid as they would be were they fiduciarybequests, lest in this point the latter should be found to have somesuperiority over the former.
36 Formerly too the gift, revocation, and transference of legacies byway of penalty was void. A penal legacy is one given in order to coercethe heir into doing or not doing something; for instance, the following:'If my heir gives his daughter in marriage to Titius,' or, conversely,'if he does not give her in marriage to Titius, let him pay ten aureito Seius'; or again, 'if my heir parts with my slave Stichus,' or,conversely, 'if he does not part with him, let him pay ten aurei toTitius.' And so strictly was this rule observed, that it is declaredin a large number of imperial constitutions that even the Emperor willaccept no legacy by which a penalty is imposed on some other person: andsuch legacies were void even when given by a soldier's will, in whichas a rule so much trouble was taken to carry out exactly the testator'swishes. Moreover, Sabinus was of opinion that a penal appointment of acoheir was void, as exemplified in the following: 'Be Titius my heir: ifTitius gives his daughter in marriage to Seius, be Seius my heir also';the ground of the invalidity being that it made no difference in whatway Titius was constrained, whether by a legacy being left away from
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)him, or by some one being appointed coheir. Of these refinements,however, we disapproved, and have consequently enacted generallythat bequests, even though given, revoked, or transferred in order topenalize the heir, shall be treated exactly like other legacies, exceptwhere the event on which the penal legacy is contingent is eitherimpossible, illegal, or immoral: for such testamentary dispositions asthese the opinion of my times will not permit.

TITLE XXI. OF THE ADEMPTION AND TRANSFERENCE OF LEGACIES
Legacies may be revoked either in a later clause of the will or bycodicils, and the revocation may be made either in words contraryto those of the gift, as the gift thus 'I give and bequeath,' therevocation thus 'I do not give and bequeath,' or in words not contrary,that is to say, in any words whatsoever.
1 A legacy may also be transferred from one person to another, as thus:'I give and bequeath to Seius the slave Stichus whom I. bequeathed toTitius,' and this may be done either by a later clause of the will or bycodicils; the result being that the legacy is taken away from Titius andsimultaneously given to Seius.

TITLE XXII. OF THE LEX FALCIDIA
We have finally to consider the lex Falcidia, the most recent enactmentlimiting the amount which can be given in legacies. The statute of theTwelve Tables had conferred complete liberty of bequest on testators, bywhich they were enabled to give away their whole patrimony in legacies,that statute having enacted: 'let a man's testamentary disposition ofhis property be regarded as valid.' This complete liberty of bequest,however, it was thought proper to limit in the interest of testatorsthemselves, for intestacy was becoming common through the refusal ofinstituted heirs to accept inheritances from which they receivedlittle or no advantage at all. The lex Furia and the lex Voconiawere enactments designed to remedy the evil, but as both were foundinadequate to the purpose, the lex Falcidia was finally passed,providing that no testator should be allowed to dispose of more thanthree-quarters of his property in legacies, or in other words, thatwhether there was a single heir instituted, or two or more, he or theyshould always be entitled to at least a quarter of the inheritance.
1 If two heirs, say Titius and Seius, are instituted, and Titius's shareof the inheritance is either wholly exhausted in legacies specificallycharged thereon, or burdened beyond the limit fixed by the statute,while no legacies at all are charged on Seius, or at any rate legacieswhich exhaust it only to the extent of one half or less, the questionarose whether, as Seius has at least a quarter of the whole inheritance,Titius was or was not entitled to retain anything out of the legacieswhich had been charged upon him: and it was settled that he could keepan entire fourth of his share of the inheritance; for the calculationof the lex Falcidia is to be applied separately to the share of each ofseveral heirs in the inheritance.
2 The amount of the property upon which the calculation is brought tobear is its amount at the moment of the testator's decease. Thus, toillustrate by an example, a testator who is worth a hundred aurei at hisdecease gives the whole hundred away in legacies: here, if before theheir accepts, the inheritance is so much augmented through slaves whobelong to it, or by births of children from such of them as are females,or by the young of cattle that, even after paying away a hundred aureiin legacies, the heir will still have a clear fourth of the inheritance,the legatee's position is in no way improved, but a quarter of the
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)sum given in legacies may still be deducted for himself by the heir.Conversely, if only seventyfive aurei are given in legacies, and beforeacceptance the inheritance is so much diminished in value, say byfire, shipwreck, or death of slaves, that no more or even less thanseventyfive aurei are left, the legatees can claim payment of theirlegacies in full. In this latter case, however, the heir is notprejudiced, for he is quite free to refused the inheritance:consequently, the legatees must come to terms with him, and contentthemselves with a portion of their legacies, lest they lose all throughno one's taking under the will.
3 When the calculation of the lex Falcidia is made, the testator's debtsand funeral expenses are first deducted, and the value of slaves whom hehas manumitted in the will or directed to be manumitted is not reckonedas part of the inheritance; the residue is then divided so as to leavethe heirs a clear fourth, the other three quarters being distributedamong the legatees in proportion to the amount of the legacies giventhem respectively in the will. Thus, if we suppose four hundred aureito have been given in legacies, and the value of the inheritance, outof which they are to be paid, to be exactly that sum, each legatee musthave his legacy abated by onefourth; if three hundred and fifty havebeen given in legacies, each legacy will be diminished by one-eighth; iffive hundred, first a fifth, then a fourth, must be deducted: forwhen the amount given in legacies actually exceeds the sum of theinheritance, there must be struck off first the excess, and then theshare which the heir is entitled to retain.

TITLE XXIII. OF TRUST INHERITANCES
We now proceed to fiduciary bequests or trusts; and let us begin withtrust inheritances.
1 Legacies or inheritances given by trust had originally no bindinglegal force, because no one could be compelled against his will to dowhat he was merely asked to do. As there were certain classes of personsto whom testators were unable to leave inheritances or legacies, whenthey wished to effect these objects they used to trust to the good faithof some one who had this kind of testamentary capacity, and whomthey asked to give the inheritance, or the legacy, to the intendedbeneficiary; hence the name 'trusts,' because they were not enforcedby legal obligation, but only by the transferor's sense of honesty.Subsequently the Emperor Augustus, either out of regard for variousfavourites of his own, or because the request was said to have been madein the name of the Emperor's safety, or moved thereto by individualand glaring cases of perfidy, commanded the consuls in certain cases toenforce the duty by their authority. And this being deemed equitable,and being approved by the people, there was gradually developed a newand permanent jurisdiction, and trusts became so popular that soon aspecial praetor was appointed to hear suits relating to them, who wascalled the trust praetor.
2 The first requisite is an heir directly instituted, in trust totransfer the inheritance to another, for the will is void without aninstituted heir in the first instance. Accordingly, when a testator haswritten: 'Lucius Titius, be thou my heir,' he may add: 'I request you,Lucius Titius, as soon as you can accept my inheritance, to convey andtransfer it to Gaius Seius'; or he can request him to transfer a part.So a trust may be either absolute or conditional, and to be performedeither immediately or on a specified future day.
3 After the transfer of the inheritance the transferor continues heir,the transferee being sometimes regarded as quasi-heir, sometimes asquasi-legatee.
4 But during the reign of Nero, in the consulate of Trebellius Maximus
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)and Annaeus Seneca, a senatusconsult was passed providing that, whenan inheritance is transferred in pursuance of a trust, all the actionswhich the civil law allows to be brought by or against the heir shall bemaintainable by and against the transferee: and after this enactment thepraetor used to give indirect or fictitious actions to and against thetransferee as quasiheir.
5 However, as the instituted heirs, when (as so often was the case)they were requested to transfer the whole or nearly the whole of aninheritance, declined to accept for what was no benefit, or at most avery slight benefit, to themselves, and this caused a failure of thetrusts, afterwards, in the time of the Emperor Vespasian, and during theconsulate of Pegasus and Pusio, the senate decreed that an heir whowas requested to transfer the inheritance should have the same rightto retain a fourth thereof as the lex Falcidia gives to an heir chargedwith the payment of legacies, and gave a similar right of retaining thefourth of any specific thing left in trust. After the passing of thissenatusconsult the heir, wherever it came into operation, was soleadministrator, and the transferee of the residue was in the position ofa partiary legatee, that is, of a legatee of a certain specified portionof the estate under the kind of bequest called participation, so thatthe stipulations which had been usual between an heir and a partiarylegatee were now entered into by the heir and transferee, in order tosecure a rateable division of the gains and losses arising out of theinheritance.
6 Accordingly, after this, if no more than threefourths of theinheritance was in trust to be transferred, then the SC. Trebellianumgoverned the transfer, and both were liable to be sued for the debtsof the inheritance in rateable portions, the heir by civil law,the transferee, as quasiheir, by that enactment. But if more thanthreefourths, or even the whole was left in trust to be transferred, theSC. Pegasianum came into operation, and when once the heir had accepted,of course voluntarily, he was the sole administrator whether he retainedonefourth or declined to retain it: but if he did, he entered intostipulations with the transferee similar to those usual between the heirand a partiary legatee, while if he did not, but transferred the wholeinheritance, he covenanted with him as quasi-purchaser. If an institutedheir refuse to accept an inheritance from a suspicion that theliabilities exceed the assets, it is provided by the SC. Pegasianumthat, on the petition of the person to whom he is requested to transfer,he shall be ordered by the praetor to accept and transfer it, whereuponthe transferee shall be as capable of suing and being sued as thetransferee under the SC. Trebellianum. In this case no stipulations arenecessary, because by a concurrent operation of the two senatusconsultsboth the transferor is protected, and all actions relating to theinheritance pass to and against the transferee.
7 As, however, the covenants which had become necessary through the SC.Pegasianum were disliked even by the older lawyers, and are in certaincases considered injurious by the eminent jurist Papinian, and it beingour desire that our statute book should be clear and simple rather thancomplicated, we have, after placing these two senatusconsults side byside and examining their points of resemblance and difference, resolvedto repeal the SC. Pegasianum, as the later enactment, and to giveexclusive authority to the SC. Trebellianum, under which in futureall trust inheritances are to be transferred, whether the testator hasfreely given his heir a fourth of the property, or more or less, or evennothing at all: provided always, that when the heir has either nothingor less than a fourth, it shall be lawful for him, under our authorityexpressed in this statute, to retain a fourth, or to recover it byaction if he has already paid it over, the heir and the transferee beingcapable both of suing and being sued in proportion to their shares inthe inheritance, after the analogy of the SC. Trebellianum; and providedalso, that if the heir voluntarily transfers the whole inheritance, thetransferee shall be able to sue and be sued on all actions relating tothe inheritance whatsoever. Moreover, we have transferred to the SC.Trebellianum the leading provision of the SC. Pegasianum, whereby it was
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)enacted that when an instituted heir refused to accept an inheritanceoffered to him, he could be compelled to accept and transfer the wholeinheritance if the intended transferee so desired, and that all actionsshould pass to and against the latter: so that it is under the SC.Trebellianum alone that the heir, if unwilling to accept, is now obligedto do so, if the intended transferee desire the inheritance, though tohim personally no loss or profit can accrue under the transaction.
8 It makes no difference whether it is a sole or part heir who is undera trust to another, or whether what he is requested to transfer is thewhole or only a part of that to which he is heir; for we direct that thesame rules shall be applied in the case of a part being transferred aswe have said are observed in the transference of a whole inheritance.
9 If the request addressed to the heir is to transfer the inheritanceafter deducting or reserving some specific thing which is equal in valueto a fourth part thereof, such as land or anything else, the conveyancewill be made under the SC. Trebellianum, exactly as if he had beenasked after retaining a fourth part of the inheritance to transfer theresidue. There is, however, some difference between the two cases; forin the first, where the inheritance is transferred after deducting orreserving some specific thing, the senatusconsult has the effect ofmaking the transferee the only person who can sue or be sued in respectof the inheritance, and the part retained by the heir is free from allencumbrances, exactly as if he had received it under a legacy; whereasin the second, where the heir, after retaining a fourth part of theinheritance, transfers the rest as requested, the actions are divided,the transferee being able to sue and be sued in respect of threefourthsof the inheritance, and the heir in respect of the rest. Moreover, ifthe heir is requested to transfer the inheritance after deducting orreserving only a single specific thing, which, however, in value isequivalent to the greater part of the inheritance, the transferee isstill the only person who can sue and be sued, so that he ought wellto weigh whether it is worth his while to take it: and the case isprecisely the same, whether what the heir is directed to deduct orreserve before transferring is two or more specific things, or adefinite sum which in fact is equivalent to a fourth or even the greaterpart of the inheritance. What we have said of a sole heir is equallytrue of one who is instituted only to a part.
10 Moreover, a man about to die intestate can charge the person to whomhe knows his property will go by either the civil or praetorian law totransfer to some one else either his whole inheritance, or a part of it,or some specific thing, such as land, a slave, or money: but legacieshave no validity unless given by will.
11 The transferee may himself be charged by the deceased with a trustto transfer to some other person either the whole or a part of what hereceives, or even something different.
12 As has been already observed, trusts in their origin depended solelyon the good faith of the heir, from which early history they derivedboth their name and their character: and it was for that reason that theEmperor Augustus made them legally binding obligations. And we, inour desire to surpass that prince, have recently made a constitution,suggested by a matter brought before us by the eminent Tribonian,quaestor of our sacred palace, by which it is enacted, that if atestator charges his heir with a trust to transfer the whole inheritanceor some specific thing, and the trust cannot be proved by writing orby the evidence of five witnesses--five being, as is known, the numberrequired by law for the proof of oral trusts--through there having beenfewer witnesses than five, or even none at all, and if the heir, whetherit be his own son or some one else whom the testator has chosen totrust, and by whom he desired the transfer to be made, perfidiouslyrefuses to execute the trust, and in fact denies that he was evercharged with it, the alleged beneficiary, having previously sworn to hisown good faith, may put the heir upon his oath: whereupon the heir maybe compelled to swear that no trust was ever charged upon him, or, in

Página 60



Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)default, to transfer the inheritance or the specific thing, as the casemay be, in order that the last wishes of the testator, the fulfilmentof which he has left to the honour of his heir, may not be defeated. Wehave also prescribed the same procedure where the person charged with atrust is a legatee or already himself a transferee under a prior trust.Finally, if the person charged admits the trust, but tries to shelterhimself behind legal technicalities, he may most certainly be compelledto perform his obligation.

TITLE XXIV. OF TRUST BEQUESTS OF SINGLE THINGS
Single things can be left in trust as well as inheritances; land, forinstance, slaves, clothing, gold, silver, and coined money; and thetrust may be imposed either on an heir or on a legatee, although alegatee cannot be charged with a legacy.
1 Not only the testator's property, but that of an heir, or legatee, orperson already benefited by a trust, or any one else may be given bya trust. Thus a legatee, or a person in whose favour the testator hasalready created a trust, may be asked to transfer either a thing leftto him, or any other thing belonging to himself or a stranger, providedalways that he is not charged with a trust to transfer more than hetakes by the will, for in respect of such excess the trust would bevoid. When a person is charged by a trust to transfer a thing belongingto some one else, he must either purchase and deliver it, or pay itsvalue.
2 Liberty can be left to a slave by a trust charging an heir, legatee,or other person already benefited by a trust of the testator's, withhis manumission, and it makes no difference whether the slave is theproperty of the testator, of the heir, of the legatee or of a stranger:for a stranger's slave must be purchased and manumitted; and on hismaster's refusal to sell (which refusal is allowable only if the masterhas taken nothing under the will) the trust to enfranchise the slave isnot extinguished, as though its execution had become impossible, but itsexecution is merely postponed; because it may become possible to freehim at some future time, whenever an opportunity of purchasing himpresents itself. A trust of manumission makes the slave the freedman,not of the testator, though he may have been his owner, but of themanumitter, whereas a direct bequest of liberty makes a slave thefreedman of the testator, whence too he is called 'orcinus.' But adirect bequest of liberty can be made only to a slave who belongs to thetestator both at the time of making his will and at that of his decease;and by a direct bequest of liberty is to be understood the case wherethe testator desires him to become free in virtue, as it were, of hisown testament alone, and so does not ask some one else to manumit him.
3 The words most commonly used to create a trust are I beg, I. request,I wish, I commission, I trust to your good faith; and they are just asbinding when used separately as when united.

TITLE XXV. OF CODICILS
It is certain that codicils were not in use before the time of Augustus,for Lucius Lentulus, who was also the originator of trusts, was thefirst to introduce them, in the following manner. Being on the point ofdeath in Africa, he executed codicils, confirmed by his will, by whichhe begged Augustus to do something for him as a trust; and on theEmperor's fulfilling his wishes, other persons followed the precedentand discharged trusts created in this manner, and the daughter ofLentulus paid legacies which could not have been legally claimed fromher. It is said that Augustus called a council of certain jurists, among
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)them Trebatius, who at that time enjoyed the highest reputation, andasked them whether the new usage could be sanctioned, or did not ratherrun counter to the received principles of law, and that Trebatiusrecommended their admission, remarking 'how convenient and evennecessary the practice was to citizens,' owing to the length of thejourneys which were taken in those early days, and upon which a manmight often be able to make codicils when he could not make a will.And subsequently, after codicils had been made by Labeo, nobody doubtedtheir complete validity.
1 Not only can codicils be made after a will, but a man dying intestatecan create trusts by codicils, though Papinian says that codicilsexecuted before a will are invalid unless confirmed by a later expressdeclaration that they shall be binding. But a rescript of the EmperorsSeverus and Antoninus decides that the performance of a trust imposedby codicils written before a will may in any case be demanded, if itappears that the testator had not abandoned the intention expressed inthem.
2 An inheritance can neither be given nor taken away by codicils, nor,accordingly, can a child be disinherited in this way: for, if it wereotherwise, the law of wills and of codicils would be confounded. By thisit is meant that an inheritance cannot directly be given or taken awayby codicils; for indirectly, by means of a trust, one can very wellbe given in this manner. Nor again can a condition be imposed on aninstituted heir, or a direct substitution be effected, by codicils.
3 A man can make any number of codicils, and no solemnities are requiredfor their execution.

BOOK III.

TITLE I. OF THE DEVOLUTION OF INHERITANCES ON INTESTACY
A man is said to die intestate who either has made no will at all, orhas made one which is invalid, or if one which has been duly executedhas been subsequently revoked, or rescinded, or finally, if no oneaccepts as heir under the testament.
1 The inheritances of intestate persons go first, by the statute of theTwelve Tables, to family heirs;
2 and family heirs, as we said above, are those who were in the powerof the deceased at the time of his death, such as a son or daughter, agrandchild by a son, or a greatgrandchild by such grandchild if a male,and this whether the relationship be natural or adoptive. Among themmust also be reckoned children who, though not born in lawful wedlock,have been inscribed members of the curia according to the tenor of theimperial constitutions relating to them, and thus acquire the rights offamily heirs, or who come within the terms of our constitutions by whichwe have enacted that, if any one shall cohabit with a woman whom hemight have lawfully married, but for whom he did not at first feelmarital affection, and shall after begetting children by her begin tofeel such affection and formally marry her, and then have by her sons ordaughters, not only shall those be lawful children and in their father'spower who were born after the settlement of the dowry, but alsothose born before, to whom in reality the later born ones owed theirlegitimacy; and we have provided that this rule shall hold even thoughno children are born after the execution of the dowry deed, or if,having been born, they are dead. It is to be observed, however, that agrandchild or greatgrandchild is not a family heir, unless the person inthe preceding degree has ceased to be in the power of the parent, either
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)through having died, or by some other means, such as emancipation; forif at the time of a man's decease a son is in his power, a grandson bythat son cannot be a family heir, and the case is exactly the same withmore remote descendants. Children too who are born after the ancestor'sdeath, and who would have been in his power had they been born duringhis lifetime, are family heirs.
3 Family heirs succeed even though ignorant of their title, and theycan take upon an intestacy even though insane, because whenever the lawvests property in a person, even when he is ignorant of his title, itequally vests it in him if insane. Thus, immediately on the parent'sdeath, the ownership is as it were continued without any break, so thatpupils who are family heirs do not require their guardian's sanction inorder to succeed, for inheritances go to such heirs even though ignorantof their title; and similarly an insane family heir does not require hiscurator's consent in order to succeed, but takes by operation of law.
4 Sometimes, however, a family heir succeeds in this way to his parent,even though not in the latter's power at the time of his decease, aswhere a person returns from captivity after his father's death, thisbeing the effect of the law of postliminium.
5 And sometimes conversely a man is not a family heir although in thepower of the deceased at the time of his death, as where the latterafter his death is adjudged to have been guilty of treason, and hismemory is thereby branded with infamy: such a person is unable to have afamily heir, for his property is confiscated to the treasury, though onewho would otherwise have succeeded him may be said to have in law been afamily heir, and ceased to be such.
6 Where there is a son or daughter, and a grandchild by another son,these are called together to the inheritance, nor does the nearer indegree exclude the more remote, for it seems just that grandchildrenshould represent their father and take his place in the succession.Similarly a grandchild by a son, and a greatgrandchild by a grandsonare called to the inheritance together. And as it was thought just thatgrandchildren and greatgrandchildren should represent their father, itseemed consistent that the inheritance should be divided by the numberof stems, and not by the number of individuals, so that a son shouldtake onehalf, and grandchildren by another son the other: or, if twosons left children, that a single grandchild, or two grandchildren byone son, should take onehalf, and three or four grandchildren by theother son the other.
7 In ascertaining whether, in any particular case, so and so is a familyheir, one ought to regard only that moment of time at which it first wascertain that the deceased died intestate, including hereunder thecase of no one's accepting under the will. For instance, if a son bedisinherited and a stranger instituted heir, and the son die after thedecease of his father, but before it is certain that the heir institutedin the will either will not or cannot take the inheritance, a grandsonwill take as family heir to his grandfather, because he is the onlydescendant in existence when first it is certain that the ancestor diedintestate; and of this there can be no doubt.
8 A grandson born after, though conceived before, his grandfather'sdeath, whose father dies in the interval between the grandfather'sdecease and desertion of the latter's will through failure of theinstituted heir to take, is family heir to his grandfather; though it isobvious that if (other circumstances remaining the same) he is conceivedas well as born after the grandfather's decease, he is no family heir,because he was never connected with his grandfather by any tie ofrelationship; exactly as a person adopted by an emancipated son isnot among the children of, and therefore cannot be family heir to, thelatter's father. And such persons, not being children in relation tothe inheritance, cannot apply either for possession of the goods of thedeceased as next of kin. So much for family heirs.
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)9 As to emancipated children, they have, by the civil law, no rights tosucceed to an intestate; for having ceased to be in the power of theirparent, they are not family heirs, nor are they called by any othertitle in the statute of the Twelve Tables. The praetor, however,following natural equity, gives them possession of the goods of thedeceased merely as children, exactly as if they had been in his powerat the time of his death, and this whether they stand alone or whetherthere are family heirs as well. Consequently, if a man die leaving twochildren, one emancipated, and the other in his power at the time ofhis decease, the latter is sole heir by the civil law, as being theonly family heir; but through the former's being admitted to part of theinheritance by the indulgence of the praetor, the family heir becomesheir to part of the inheritance only.
10 Emancipated children, however, who have given themselves in adoptionare not thus admitted, under the title of children, to share theproperty of their natural father, if at the time of his decease they arein their adoptive family; though it is otherwise if they are emancipatedduring his lifetime by their adoptive father, for then they are admittedas if they had been emancipated by him and had never been in an adoptivefamily, while, conversely, as regards their adoptive father, they arehenceforth regarded as strangers. If, however, they are emancipatedby the adoptive after the death of the natural father, as regards theformer they are strangers all the same, and yet do not acquire the rankof children as regards succession to the property of the latter; thereason of this rule being the injustice of putting it within the powerof an adoptive father to determine to whom the property of the naturalfather shall belong, whether to his children or to his agnates.
11 Adoptive are thus not so well off as natural children in respect ofrights of succession: for by the indulgence of the praetor the latterretain their rank as children even after emancipation, although theylose it by the civil law; while the former, if emancipated, are notassisted even by the praetor. And there is nothing wrong in theirbeing thus differently treated, because civil changes can affect rightsannexed to a civil title, but not rights annexed to a natural title,and natural descendants, though on emancipation they cease to be familyheirs, cannot cease to be children or grandchildren; whereas onthe other hand adoptive children are regarded as strangers afteremancipation, because they lose the title and name of son or daughter,which they have acquired by a civil change, namely adoption, by anothercivil change, namely emancipation.
12 And the rule is the same in the possession of goods against the willwhich the praetor promises to children who are passed over in theirparent's testament, that is to say, are neither instituted nor dulydisinherited; for the praetor calls to this possession children who werein their parent's power at the time of his decease, or emancipated, butexcludes those who at that time were in an adoptive family: still lessdoes he here admit adoptive children emancipated by their adoptivefather, for by emancipation they cease entirely to be children of his.
13 We should observe, however, that though children who are in anadoptive family, or who are emancipated by their adoptive after thedecease of their natural father, are not admitted on the death of thelatter intestate by that part of the edict by which children are calledto the possession of goods, they are called by another part, namely thatwhich admits the cognates of the deceased, who, however, come in onlyif there are no family heirs, emancipated children, or agnates to takebefore them: for the praetor prefers children, whether family heirsor emancipated, to all other claimants, ranking in the second degreestatutory successors, and in the third cognates, or next of kin.
14 All these rules, however, which to our predecessors were sufficient,have received some emendation by the constitution which we have enactedrelative to persons who have been given in adoption to others bytheir natural fathers; for we found cases in which sons by enteringan adoptive family forfeited their right of succeeding their natural
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)parents, and then, the tie of adoption being easily broken byemancipation, lost all title to succeed their adoptive parents as well.We have corrected this, in our usual manner, by a constitution whichenacts that, when a natural father gives his son in adoption to anotherperson, the son's rights shall remain the same in every particular asif he had continued in the power of his natural father, and the adoptionhad never taken place, except only that he shall be able to succeed hisadoptive father should he die intestate. If, however, the latter makesa will, the son cannot obtain any part of the inheritance either by thecivil or by the praetorian law, that is to say, either by impeaching thewill as unduteous or by applying for possession against the will; for,being related by no tie of blood, the adoptive father is not boundeither to institute him heir or to disinherit him, even though he hasbeen adopted, in accordance with the SC. Afinianum, from among threebrothers; for, even under these circumstances, he is not entitled to afourth of what he might have taken on intestacy, nor has he any actionfor its recovery. We have, however, by our constitution excepted personsadopted by natural ascendants, for between them and their adopters thereis the natural tie of blood as well as the civil tie of adoption, andtherefore in this case we have preserved the older law, as also in thatof an independent person giving himself in adrogation: all of whichenactment can be gathered in its special details from the tenor of theaforesaid constitution.
15 By the ancient law too, which favoured the descent through males,those grandchildren only were called as family heirs, and preferred toagnates, who were related to the grandfather in this way: grandchildrenby daughters, and greatgrandchildren by granddaughters, whom it regardedonly as cognates, being called after the agnates in succession totheir maternal grandfather or greatgrandfather, or their grandmother orgreatgrandmother, whether paternal or maternal. But the Emperors wouldnot allow so unnatural a wrong to endure without sufficient correction,and accordingly, as people are, and are called, grandchildren andgreatgrandchildren of a person whether they trace their descent throughmales or through females, they placed them altogether in the same rankand order of succession. In order, however, to bestow some privilege onthose who had in their favour the provisions of the ancient law aswell as natural right, they determined that grandchildren,greatgrandchildren, and others who traced their descent through a femaleshould have their portion of the inheritance diminished by receivingless by onethird than their mother or grandmother would have taken,or than their father or grandfather, paternal or maternal, when thedeceased, whose inheritance was in question, was a woman; and theyexcluded the agnates, if such descendants claimed the inheritance, eventhough they stood alone. Thus, exactly as the statute of the TwelveTables calls the grandchildren and greatgrandchildren to represent theirdeceased father in the succession to their grandfather, so the imperiallegislation substitutes them for their deceased mother or grandmother,subject to the aforesaid deduction of a third part of the share whichshe personally would have taken.
16 As, however, there was still some question as to the relative rightsof such grandchildren and of the agnates, who on the authority of acertain constitution claimed a fourth part of the deceased's estate, wehave repealed the said enactment, and not permitted its insertion inour Code from that of Theodosius. By the constitution which we havepublished, and by which we have altogether deprived it of validity,we have provided that in case of the survival of grandchildren bya daughter, greatgrandchildren by a granddaughter, or more remotedescendants related through a female, the agnates shall have no claim toany part of the estate of the deceased, that collaterals may no longerbe preferred to lineal descendants; which constitution we hereby reenactwith all its force from the date originally determined: provided always,as we direct, that the inheritance shall be divided between sons andgrandchildren by a daughter, or between all the grandchildren, and othermore remote descendants, according to stocks, and not by counting heads,on the principle observed by the ancient law in dividing an inheritancebetween sons and grandchildren by a son, the issue obtaining without
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)any diminution the portion which would have belonged to their mother orfather, grandmother or grandfather: so that if, for instance, there beone or two children by one stock, and three or four by another, theone or two, and the three or four, shall together take respectively onemoiety of the inheritance.

TITLE II. OF THE STATUTORY SUCCESSION OF AGNATES
If there is no family heir, nor any of those persons called to thesuccession along with family heirs by the praetor or the imperiallegislation, to take the inheritance in any way, it devolves, by thestatute of the Twelve Tables, on the nearest agnate.
1 Agnates, as we have observed in the first book, are those cognateswho trace their relationship through males, or, in other words, who arecognate through their respective fathers. Thus, brothers by the samefather are agnates, whether by the same mother or not, and are called'consanguinei'; an uncle is agnate to his brother's son, and viceversa; and the children of brothers by the same father, who are called'consobrini, are one another's agnates, so that it is easy to arrive atvarious degrees of agnation. Children who are born after their father'sdecease acquire the rights of kinship exactly as if they had been bornbefore that event. But the law does not give the inheritance to all theagnates, but only to those who were nearest in degree at the moment whenit was first certain that the deceased died intestate.
2 The relation of agnation can also be established by adoption, forinstance, between a man's own sons and those whom he has adopted, allof whom are properly called consanguinei in relation to one another.So, too, if your brother, or your paternal uncle, or even a more remoteagnate, adopts any one, that person undoubtedly becomes one of youragnates.
3 Male agnates have reciprocal rights of succession, however remote thedegree of relationship: but the rule as regards females, on the otherhand, was that they could not succeed as agnates to any one moreremotely related to them than a brother, while they themselves couldbe succeeded by their male agnates, however distant the connexion: thusyou, if a male, could take the inheritance of a daughter either of yourbrother or of your paternal uncle, or of your paternal aunt, but shecould not take yours; the reason of this distinction being the seemingexpediency of successions devolving as much as possible on males. But asit was most unjust that such females should be as completely excludedas if they were strangers, the praetor admits them to the possession ofgoods promised in that part of the edict in which mere natural kinshipis recognised as a title to succession, under which they take providedthere is no agnate, or other cognate of a nearer degree of relationship.Now these distinctions were in no way due to the statute of the TwelveTables, which, with the simplicity proper to all legislation, conferredreciprocal rights of succession on all agnates alike, whether malesor females, and excluded no degree by reason merely of its remoteness,after the analogy of family heirs; but it was introduced by the juristswho came between the Twelve Tables and the imperial legislation, and whowith their legal subtleties and refinements excluded females otherthan sisters altogether from agnatic succession. And no other scheme ofsuccession was in those times heard of, until the praetors, by graduallymitigating to the best of their ability the harshness of the civil law,or by filling up voids in the old system, provided through their edictsa new one. Mere cognation was thus in its various degrees recognisedas a title to succession, and the praetors gave relief to such femalesthrough the possession of goods, which they promised to them in thatpart of the edict by which cognates are called to the succession. We,however, have followed the Twelve Tables in this department of law,and adhered to their principles: and, while we commend the praetors fortheir sense of equity, we cannot hold that their remedy was adequate;
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)for when the degree of natural relationship was the same, and when thecivil title of agnation was conferred by the older law on males andfemales alike, why should males be allowed to succeed all their agnates,and women (except sisters) be debarred from succeeding any? Accordingly,we have restored the old rules in their integrity, and made the law onthis subject an exact copy of the Twelve Tables, by enacting, in ourconstitution, that all 'statutory' successors, that is, persons tracingtheir descent from the deceased through males, shall be called aliketo the succession as agnates on an intestacy, whether they be males orfemales, according to their proximity of degree; and that no femalesshall be excluded on the pretence that none but sisters have the rightof succeeding by the title of kinship.
4 By an addition to the same enactment we have deemed it right totransfer one, though only one, degree of cognates into the ranks ofthose who succeed by a statutory title, in order that not only thechildren of a brother may be called, as we have just explained, to thesuccession of their paternal uncle, but that the children of a sistertoo, even though only of the half blood on either side (but not her moreremote descendants), may share with the former the inheritance of theiruncle; so that, on the decease of a man who is paternal uncle to hisbrother's children, and maternal uncle to those of his sister, thenephews and nieces on either side will now succeed him alike, provided,of course, that the brother and sister do not survive, exactly as ifthey all traced their relationship through males, and thus all had astatutory title. But if the deceased leaves brothers and sisters whoaccept the inheritance, the remoter degrees are altogether excluded,the division in this case being made individually, that is to say, bycounting heads, not stocks.
5 If there are several degrees of agnates, the statute of the TwelveTables clearly calls only the nearest, so that if, for instance, thedeceased leaves a brother, and a nephew by another brother deceased, ora paternal uncle, the brother is preferred. And although that statute,in speaking of the nearest agnate, uses the singular number, there isno doubt that if there are several of the same degree they are alladmitted: for though properly one can speak of 'the nearest degree'only when there are several, yet it is certain that even though all theagnates are in the same degree the inheritance belongs to them.
6 If a man dies without having made a will at all, the agnate who takesis the one who was nearest at the time of the death of the deceased. Butwhen a man dies, having made a will, the agnate who takes (if one isto take at all) is the one who is nearest when first it becomes certainthat no one will accept the inheritance under the testament; for untilthat moment the deceased cannot properly be said to have died intestateat all, and this period of uncertainty is sometimes a long one, so thatit not unfrequently happens that through the death, during it, of anearer agnate, another becomes nearest who was not so at the death ofthe testator.
7 In agnatic succession the established rule was that the right ofaccepting the inheritance could not pass from a nearer to a more remotedegree; in other words, that if the nearest agnate, who, as we havedescribed, is called to the inheritance, either refuses it or diesbefore acceptance, the agnates of the next grade have no claim toadmittance under the Twelve Tables. This hard rule again the praetorsdid not leave entirely without correction, though their remedy, whichconsisted in the admission of such persons, since they were excludedfrom the rights of agnation, in the rank of cognates, was inadequate.But we, in our desire to have the law as complete as possible, haveenacted in the constitution which in our clemency we have issuedrespecting the rights of patrons, that in agnatic succession thetransference of the rights to accept from a nearer to a remoter degreeshall not be refused: for it was most absurd that agnates shouldbe denied a privilege which the praetor had conferred on cognates,especially as the burden of guardianship fell on the second degree ofagnates if there was a failure of the first, the principle which we have
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8 To statutory succession the ascendant too is none the less called whoemancipates a child, grandchild, or remoter descendant under afiduciary agreement, which by our constitution is now implied in everyemancipation. Among the ancients the rule was different, for the parentacquired no rights of succession unless he had entered into a specialagreement of trust to that effect prior to the emancipation.

TITLE III. OF THE SENATUSCONSULTUM TERTULLIANUM
So strict were the rules of the statute of the Twelve Tables inpreferring the issue of males, and excluding those who traced theirrelationship through females, that they did not confer reciprocal rightsof inheritance even on a mother and her children, though the praetorscalled them to succeed one another as next of kin by promising them thepossession of goods in the class of cognates.
1 But this narrowness of the law was afterwards amended, the EmperorClaudius being the first to confer on a mother, as a consolation for theloss of her children, a statutory right to their inheritance,
2 and afterwards, very full provisions were made by the SC.Tertullianum, enacted in the time of the Emperor Hadrian, and relatingto the melancholy succession of children by their mothers, though notby their grandmothers, whereby it was provided that a freeborn woman whohad three or a freedwoman who had four children should be entitled tosucceed to the goods of her children who died intestate, even thoughherself under paternal power; though, in this latter case, she cannotaccept the inheritance except by the direction of the person in whosepower she is.
3 Children of the deceased who are or who rank as family heirs, whetherin the first or any other degree, are preferred to the mother, and evenwhere the deceased is a woman her children by imperial constitutionshave a prior claim to the mother, that is, to their own grandmother.Again, the father of the deceased is preferred to the mother, but notso the paternal grandfather or greatgrandfather, at least when it isbetween them only that the question arises who is entitled. A brother bythe same father excluded the mother from the succession to both sonsand daughters, but a sister by the same father came in equally with themother; and where there were both a brother and a sister by the samefather, as well as a mother who was entitled by number of children,the brother excluded the mother, and divided the inheritance in equalmoieties with the sister.
4 By a constitution, however, which we have placed in the Code madeillustrious by our name, we have deemed it right to afford relief to themother, in consideration of natural justice, of the pains of childbirth,and of the danger and even death which mothers often incur in thismanner; for which reason we have judged it a sin that they should beprejudiced by a circumstance which is entirely fortuitous. For if afreeborn woman had not borne three, or a freedwoman four children, shewas undeservedly defrauded of the succession to her own offspring;and yet what fault had she committed in bearing few rather than manychildren? Accordingly, we have conferred on mothers a full statutoryright of succession to their children, and even if they have had noother child than the one in question deceased.
5 The earlier constitutions, in their review of statutory rights ofsuccession, were in some points favourable, in others unfavourable,to mothers; thus in some cases they did not call them to the wholeinheritance of their children, but deducted a third in favour of certainother persons with a statutory title, while in others they did exactly
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)the opposite. We, however, have determined to follow a straightforwardand simple path, and, preferring the mother to all other persons with astatutory title, to give her the entire succession of her sons, withoutdeduction in favour of any other persons except a brother or sister,whether by the same father as the deceased, or possessing rights ofcognation only; so that, as we have preferred the mother to all witha statutory title, so we call to the inheritance, along with her, allbrothers and sisters of the deceased, whether statutorily entitled ornot: provided that, if the only surviving relatives of the deceasedare sisters, agnatic or cognatic, and a mother, the latter shall haveonehalf, and all the sisters together the other half of the inheritance;if a mother and a brother or brothers, with or without sisters agnaticor cognatic, the inheritance shall be divided among mother, brothers,and sisters in equal portions.
6 But, while we are legislating for mothers, we ought also to bestowsome thought on their offspring; and accordingly mothers shouldobserve that if they do not apply within a year for guardians for theirchildren, either originally or in lieu of those who have been removed orexcused, they will forfeit their title to succeed such children if theydie under the age of puberty.
7 A mother can succeed her child under the SC. Tertullianum even thoughthe child be illegitimate.

TITLE IV. OF THE SENATUSCONSULTUM ORFITIANUM
Conversely, children were admitted to succeed their mother on her deathintestate by the SC. Orfitianum, passed in the time of the EmperorMarcus, when Orfitus and Rufus were consuls: by which a statutory rightof succession was conferred on both sons and daughters, even though inthe power of another, in preference to their deceased mother's brothersand sisters and other agnates.
1 As, however, grandsons were not called by this senatusconsult with astatutory title to the succession of their grandmothers,
2 this was subsequently amended by imperial constitutions, providingthat grandchildren should be called to inherit exactly like children. Itis to be observed that rights of succession such as those conferredby the SC. Tertullianum and Orfitianum are not extinguished by loss ofstatus, owing to the rule that rights of succession conferred by laterstatutes are not destroyed in this way, but only such as are conferredby the statute of the Twelve Tables;
3 and finally that under the latter of these two enactments evenillegitimate children are admitted to their mother's inheritance.
4 If there are several heirs with a statutory title, some of whom donot accept, or are prevented from doing so by death or some other cause,their shares accrue in equal proportions to those who do accept theinheritance, or to their heirs, supposing they die before the failure ofthe others to take.

TITLE V. OF THE SUCCESSION OF COGNATES
After family heirs, and persons who by the praetor and the imperiallegislation are ranked as such, and after persons statutorily entitled,among whom are the agnates and those whom the aforesaid senatusconsultsand our constitution have raised to the rank of agnates, the praetorcalls the nearest cognates.
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)1 In this class or order natural or blood relationship alone isconsidered: for agnates who have undergone loss of status and theirchildren, though not regarded as having a statutory title under thestatute of the Twelve Tables, are called by the praetor in thethird order of the succession. The sole exceptions to this rule areemancipated brothers and sisters, though not in equal shares with them,but with some deduction, the amount of which can easily be ascertainedfrom the terms of the constitution itself. But to other agnates ofremoter degrees, even though they have not undergone loss of status, andstill more to cognates, they are preferred by the aforesaid statute.
2 Again, collateral relations connected with the deceased only by thefemale line are called to the succession by the praetor in the thirdorder as cognates;
3 and children who are in an adoptive family are admitted in this orderto the inheritance of their natural parent.
4 It is clear that illegitimate children can have no agnates, for inlaw they have no father, and it is through the father that agnaticrelationship is traced, while cognatic relationship is traced throughthe mother as well. On the same principle they cannot be held to beconsanguinei of one another, for consanguinei are in a way agnaticallyrelated: consequently, they are connected with one another only ascognates, and in the same way too with the cognates of their mother.Accordingly, they can succeed to the possession of goods under that partof the Edict in which cognates are called by the title of mere kinship.
5 In this place too we should observe that a person who claims as anagnate can be admitted to the inheritance, even though ten degreesremoved from the deceased, both by the statute of the Twelve Tables, andby the Edict in which the praetor promises the possession of goods toheirs statutorily entitled: but on the ground of mere natural kinshipthe praetor promises possession of goods to those cognates only who arewithin the sixth degree; the only persons in the seventh degree whomhe admits as cognates being the children of a second cousin of thedeceased.

TITLE VI. OF THE DEGREES OF COGNATION
It is here necessary to explain the way in which the degrees of naturalrelationship are reckoned. In the first place it is to be observed thatthey can be counted either upwards, or downwards, or crosswise, that isto say, collaterally. Relations in the ascending line are parents, inthe descending line, children, and similarly uncles and aunts paternaland maternal. In the ascending and descending lines a man's nearestcognate may be related to him in the first degree; in the collateralline he cannot be nearer to him than the second.
1 Relations in the first degree, reckoning upwards, are the father andmother; reckoning downwards, the son and daughter.
2 Those in the second degree, upwards, are grandfather and grandmother;downwards, grandson and granddaughter;
3 and in the collateral line brother and sister. In the third degree,upwards, are the greatgrandfather and greatgrandmother; downwards, thegreatgrandson and greatgranddaughter; in the collateral line, the sonsand daughters of a brother or sister, and also uncles and aunts paternaland maternal. The father's brother is called 'patruus,' in Greek'patros', the mother's brother avunculus, in Greek specifically'matros,' though the term theios is used indifferently to indicateeither. The father's sister is called 'amita,' the mother's 'matertera';both go in Greek by the name 'theia,' or, with some, 'tithis.'
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)4 In the fourth degree, upwards, are the greatgreatgrandfather andthe greatgreatgrandmother; downwards, the greatgreatgrandson and thegreat-great-granddaughter; in the collateral line, the paternal greatuncleand greataunt, that is to say, the grandfather's brother and sister: thesame relations on the grandmother's side, that is to say, her brotherand sister: and first cousins male and female, that is, children ofbrothers and sisters in relation to one another. The children of twosisters, in relation to one another, are properly called 'consobrini,'a corruption of 'consororini'; those of two brothers, in relation to oneanother, 'fratres patrueles,' if males, 'sorores patrueles,' if females;and those of a brother and a sister, in relation to one another,'amitini'; thus the sons of your father's sister call you 'consobrinus,'and you call them 'amitini.'
5 In the fifth degree, upwards, are the grandfather's great-grandfatherand great-grandmother, downwards, the great-grandchildren of one's owngrandchildren, and in the collateral line the grandchildren of a brotheror sister, a great-grandfather's or great-grandmother's brother or sister,the children of one's first cousins, that is, of a 'frater-' or 'sororpatruelis,' of a 'consobrinus' or 'consobrina,' of an 'amitinus' or'amitina,' and first cousins once removed, that is to say, the childrenof a great-uncle or great-aunt paternal or maternal.
6 In the sixth degree, upwards, are the great-grandfather'sgreat-grandfather and great-grandmother; downwards, the great-grandchildrenof a great-grandchild, and in the collateral line the great-grandchildrenof a brother or sister, as also the brother and sister of agreat-great-grandfather or great-great-grandmother, and second cousins,that is to say, the children of 'fratres-' or 'sorores patrueles,' of'consobrini,' or of 'amitini.'
7 This will be enough to show how the degrees of relationship arereckoned; for from what has been said it is easy to understand how weought to calculate the remoter degrees also, each generation alwaysadding one degree: so that it is far easier to say in what degree anyone is related to some one else than to indicate his relationship by theproper specific term.
8 The degrees of agnation are also reckoned in the same manner;
9 but as truth is fixed in the mind of man much better by the eye thanby the ear, we have deemed it necessary, after giving an account of thedegree of relationship, to have a table of them inserted in the presentbook, that so the youth may be able by both ears and eyes to gain a mostperfect knowledge of them. [Note:--the pedagogical table is omitted inthe present edition.]
10 It is certain that the part of the Edict in which the possessionof goods is promised to the next of kin has nothing to do with therelationships of slaves with one another, nor is there any oldstatute by which such relationships were recognised. However, inthe constitution which we have issued with regard to the rights ofpatrons--a subject which up to our times had been most obscure, andfull of difficulties and confusion--we have been prompted by humanityto grant that if a slave shall beget children by either a free womanor another slave, or conversely if a slave woman shall bear children ofeither sex by either a freeman or a slave, and both the parents and thechildren (if born of a slave woman) shall become free, or if the motherbeing free, the father be a slave, and subsequently acquire his freedom,the children shall in all these cases succeed their father and mother,and the patron's rights lie dormant. And such children we have calledto the succession not only of their parents, but also of one anotherreciprocally, by this enactment, whether those born in slavery andsubsequently manumitted are the only children, or whether there beothers conceived after their parents had obtained their freedom, andwhether they all have the same father and mother, or the same father anddifferent mothers, or vice versa; the rules applying to children born inlawful wedlock being applied here also.
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11 To sum up all that we have said, it appears that persons relatedin the same degree of cognation to the deceased are not always calledtogether, and that even a remoter is sometimes preferred to a nearercognate. For as family heirs and those whom we have enumerated asequivalent to family heirs have a priority over all other claimants, itis clear that a great-grandson or great-great-grandson is preferred to abrother, or the father or mother of the deceased; and yet the father andmother, as we have remarked above, are in the first degree ofcognation, and the brother is in the second, while the great-grandson andgreat-great-grandson are only in the third and fourth respectively. And itis immaterial whether the descendant who ranks among family heirs was inthe power of the deceased at the time of his death, or out of it throughhaving been emancipated or through being the child of an emancipatedchild or a child of the female sex.
12 When there are no family heirs, and none of those persons who we havesaid rank as such, an agnate who has lost none of his agnatic rights,even though very many degrees removed from the deceased, is usuallypreferred to a nearer cognate; for instance, the grandson orgreat-grandson of a paternal uncle has a better title than a maternaluncle or aunt. Accordingly, in saying that the nearest cognate ispreferred in the succession, or that, if there are several cognates inthe nearest degree, they are called equally, we mean that this is thecase if no one is entitled to priority, according to what we have said,as either being or ranking as a family heir, or as being an agnate; theonly exceptions to this being emancipated brothers and sisters of thedeceased who are called to succeed him, and who, in spite of their lossof status, are preferred to other agnates in a remoter degree thanthemselves.

TITLE VII. OF THE SUCCESSION TO FREEDMEN
Let us now turn to the property of freedmen. These were originallyallowed to pass over their patrons in their wills with impunity: for bythe statute of the Twelve Tables the inheritance of a freedman devolvedon his patron only when he died intestate without leaving a familyheir. If he died intestate, but left a family heir, the patron was notentitled to any portion of this property, and this, if the familyheir was a natural child, seemed to be no grievance; but if he was anadoptive child, it was clearly unfair that the patron should be debarredfrom all right to the succession.
1 Accordingly this injustice of the law was at a later period correctedby the praetor's Edict, by which, if a freedman made a will, he wascommanded to leave his patron half his property; and, if he left himnothing at all, or less than a half, possession of such half was givento him against the testament. If, on the other hand, he died intestate,leaving as family heir an adoptive son, the patron could obtain evenagainst the latter possession of the goods of the deceased to the extentof onehalf. But the freedman was enabled to exclude the patron if heleft natural children, whether in his power at the time of his death, oremancipated or given in adoption, provided that he made a will in whichhe instituted them heirs to any part of the succession, or that, beingpassed over, they demanded possession against the will under the Edict:
2 if disinherited, they did not avail to bar the patron. At a stilllater period the lex Papia Poppaea augmented the rights of patronswho had more wealthy freedmen. By this it was enacted that, whenevera freedman left property amounting in value to a hundred thousandsesterces and upwards, and not so many as three children, the patron,whether he died testate or intestate, should be entitled to a portionequal to that of a single child. Accordingly, if the freedman lefta single son or daughter as heir, the patron could claim half theproperty, exactly as if he had died without leaving any children: if he
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3 In our constitution, however, which we have drawn up in a convenientform and in the Greek language, so as to be known by all, we haveestablished the following rules for application to such cases. If thefreedman or freedwoman is less than a 'centenarius', that is, hasa fortune of less than a hundred aurei (which we have reckoned asequivalent to the sum of a hundred thousand sesterces fixed by the lexPapia), the patron shall have no right to any share in the successionif they make a will; while, if they die intestate without leaving anychildren, we have retained unimpaired the rights conferred on the patronby the Twelve Tables. If they are possessed of more than a hundredaurei, and leave a descendant or descendants of either sex and anydegree to take the inheritance civil or praetorian, we have given tosuch child or children the succession to their parents, to the exclusionof every patron and his issue. If, however, they leave no children, anddie intestate, we have called the patron or patroness to their wholeinheritance: while if they make a will, passing over their patron orpatroness, and leaving no children, or having disinherited such as theyhave, or (supposing them to be mothers or maternal grandfathers) havingpassed them over without leaving them the right to impeach the testamentas unduteous, then, under our constitution, the patron shall succeed,by possession against the will, not, as before, to onehalf of thefreedman's estate, but to onethird, or, if the freedman or freedwomanhas left him less than this third in his or her will, to so much as willmake up the difference. But this third shall be free from all charges,even from legacies or trust bequests in favour of the children ofthe freedman or freedwoman, all of which are to fall on the patron'scoheirs. In the same constitution we have gathered together the rulesapplying to many other cases, which we deemed necessary for thecomplete settlement of this branch of law: for instance, a title to thesuccession of freedmen is conferred not only on patrons and patronesses,but on their children and collateral relatives to the fifth degree: allof which may be ascertained by reference to the constitution itself. If,however, there are several descendants of a patron or patroness, or oftwo or several, the nearest in degree is to take the succession of thefreedman or freedwoman, which is to be divided, not among the stocks,but by counting the heads of those nearest in degree. And the samerule is to be observed with collaterals: for we have made the law ofsuccession to freedmen almost identical with that relating to freebornpersons.
4 All that has been said relates nowadays to freedmen who are Romancitizens, for dediticii and Latini Iuniani having been togetherabolished there are now no others. As to a statutory right of successionto a Latin, there never was any such thing; for men of this class,though during life they lived as free, yet as they drew their lastbreath they lost their liberty along with their life, and under the lexIunia their manumitters kept their property, like that of slaves, as akind of peculium. It was subsequently provided by the SC. Largianumthat the manumitter's children, unless expressly disinherited, should bepreferred to his external heirs in succession to the goods of a Latin;and this was followed by the edict of the Emperor Trajan, providing thata Latin who contrived, without the knowledge or consent of his patron,to obtain by imperial favour a grant of citizenship should livea citizen, but die a Latin. Owing, however, to the difficultiesaccompanying these changes of condition, and others as well, we havedetermined by our constitution to repeal for ever the lex Iunia, the SC.Largianum, and the edict of Trajan, and to abolish them along with theLatins themselves, so as to enable all freedmen to enjoy the citizenshipof Rome: and we have converted in a wonderful manner the modes in whichpersons became Latins, with some additions, into modes of attainingRoman citizenship.
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Before we leave the subject of succession to freedmen, we should observea resolution of the Senate, to the effect that, though the property offreedmen belongs in equal portions to all the patron's children whoare in the same degree, it shall yet be lawful for a parent to assigna freedman to one of his children, so that after his own death theassignee shall be considered his sole patron, and the other childrenwho, had it not been for such assignment, would be admitted equally withhim, shall have no claim to the succession whatever: though they recovertheir original rights if the assignee dies without issue.
1 It is lawful to assign freedwomen as well as freedmen, and todaughters and granddaughters no less than to sons and grandsons;
2 and the power of assignment is conferred on all who have two ormore children in their power, and enables them to assign a freedman orfreedwoman to such children while so subject to them. Accordingly thequestion arose, whether the assignment becomes void, if the parentsubsequently emancipates the assignee? and the affirmative opinion,which was held by Julian and many others, has now become settled law.
3 It is immaterial whether the assignment is made in a testament ornot, and indeed patrons are enabled to exercise this power in any termswhatsoever, as is provided by the senatusconsult passed in the time ofClaudius, when Suillus Rufus and Ostorius Scapula were consuls.

TITLE IX. OF POSSESSION OF GOODS
The law as to possession of goods was introduced by the praetor by wayof amending the older system, and this not only in intestate succession,as has been described, but also in cases where deceased persons havemade a will. For instance, although the posthumous child of astranger, if instituted heir, could not by the civil law enter upon theinheritance, because his institution would be invalid, he could withthe assistance of the praetor be made possessor of the goods by thepraetorian law. Such a one can now, however, by our constitution belawfully instituted, as being no longer unrecognised by the civil law.
1 Sometimes, however, the praetor promises the possession of goodsrather in confirmation of the old law than for the purpose of correctingor impugning it; as, for instance, when he gives possession inaccordance with a duly executed will to those who have been institutedheirs therein. Again, he calls family heirs and agnates to thepossession of goods on an intestacy; and yet, even putting aside thepossession of goods, the inheritance belongs to them already by thecivil law.
2 Those whom the praetor calls to a succession do not become heirs inthe eye of the law, for the praetor cannot make an heir, because personsbecome heirs by a statute only, or some similar ordinance such as asenatusconsult or an imperial constitution: but as the praetor givesthem the possession of goods they become quasiheirs, and are called'possessors of goods.' And several additional grades of grantees ofpossession were recognised by the praetor in his anxiety that noone might die without a successor; the right of entering upon aninheritance, which had been confined by the statute of the Twelve Tableswithin very narrow limits, having been conferred more extensively by himin the spirit of justice and equity.
3 The following are the kinds of testamentary possession of goods.First, the socalled 'contratabular' possession, given to children whoare merely passed over in the will. Second, that which the praetorpromises to all duly instituted heirs, and which is for that reasoncalled secundum tabulas. Then, having spoken of wills, the praetor
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)passes on to cases of intestacy, in which, firstly, he gives thepossession of goods which is called unde liberi to family heirs andthose who in his Edict are ranked as such. Failing these, he gives it,secondly, to successors having a statutory title: thirdly, to the tenpersons whom he preferred to the manumitter of a free person, if astranger in relation to the latter, namely the latter's father andmother, grandparents paternal and maternal, children, grandchildren bydaughters as well as by sons, and brothers and sisters whether of thewhole or of the half blood only. The fourth degree of possession isthat given to the nearest cognates: the fifth is that called tum quamex familia: the sixth, that given to the patron and patroness, theirchildren and parents: the seventh, that given to the husband or wife ofthe deceased: the eighth, that given to cognates of the manumitter.
4 Such was the system established by the praetorian jurisdiction. We,however, who have been careful to pass over nothing, but correctall defects by our constitutions, have retained, as necessary, thepossession of goods called contra tabulas and secundum tabulas, and alsothe kinds of possession upon intestacy known as unde liberis and undelegitimi.
5 The possession, however, which in the praetor's Edict occupied thefifth place, and was called unde decem personae, we have with benevolentintentions and with a short treatment shown to be superfluous. Itseffect was to prefer to the extraneous manumitter the ten personsspecified above; but our constitution, which we have made concerning theemancipation of children, has in all cases made the parent implicitlythe manumitter, as previously under a fiduciary contract, and hasattached this privilege to every such manumission, so as to rendersuperfluous the aforesaid kind of possession of goods. We have thereforeremoved it, and put in its place the possession which the praetorpromises to the nearest cognates, and which we have thus made the fifthkind instead of the sixth.
6 The possession of goods which formerly stood seventh in the list,which was called tum quam ex familia, and that which stood eighth,namely, the possession entitled unde liberi patroni patronaeque etparentes eorum, we have altogether suppressed by our constitutionrespecting the rights of patrons. For, having assimilated the successionto freedmen to the succession to freeborn persons, with this soleexception--in order to preserve some difference between the twoclasses--that no one has any title to the former who is related moredistantly than the fifth degree, we have left them sufficient remediesin the 'contratabular' possession, and in those called unde legitimi andunde cognati, wherewith to vindicate their rights, so that thus all thesubtleties and inextricable confusion of these two kinds of possessionof goods have been abolished.
7 We have preserved in full force another possession of goods, which iscalled unde vir et uxor, and which occupied the ninth place in the oldclassification, and have given it a higher place, namely, the sixth.The tenth kind, which was called unde cognati manumissoris, we havevery properly abolished for reasons which have been already stated:thus leaving in full operation only six ordinary kinds of possession ofgoods.
8 The seventh, which follows them, was introduced with most excellentreason by the praetors, whose Edict finally promised the possessionof goods to those persons expressly entitled to it by any statute,senatusconsult, or imperial constitution; but this was not permanentlyincorporated by the praetor with either the intestate or thetestamentary kinds of possession, but was accorded by him, ascircumstances demanded, as an extreme and extraordinary remedy tothose persons who claim, either under a will or on an intestacy,under statutes, senatusconsults, or the more recent legislation of theemperors.
9 The praetor, having thus introduced many kinds of successions, and
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)arranged them in a system, fixed a definite time within which thepossession of goods must be applied for, as there are often severalpersons entitled in the same kind of succession, though related indifferent degrees to the deceased, in order to save the creditors ofthe estate from delay in their suits, and to provide them with a properdefendant to sue; and with the object also of making it less easyfor them to obtain possession of the property of the deceased, as inbankruptcy, wherein they consulted their own advantage only. He allowedto children and parents, adoptive no less than natural, an interval ofa year, and to all other persons one hundred days, within which to makethe application.
10 If a person entitled does not apply for the possession of goodswithin the time specified, his portion goes by accrual to those in thesame degree or class with himself: or, if there be none, the praetorpromises by his successory edict the possession to those in the nextdegree, exactly as if the person in the preceding one were nonexistent.If any one refuses the possession of goods which he has the opportunityof accepting, it is not unusual to wait until the aforesaid interval,within which possession must be applied for, has elapsed, but the nextdegree is admitted immediately under the same edict.
11 In reckoning the interval, only those days are considered upon whichthe persons entitled could have made application.
12 Earlier emperors, however, have judiciously provided that no oneneed trouble himself expressly to apply for the possession of goods,but that, if he shall within the prescribed time in any manner havesignified his intention to accept, he shall have the full benefit ofsuch tacit acceptance.

TITLE X. OF ACQUISITION BY ADROGATION
There is another kind of universal succession which owes itsintroduction neither to the statute of the Twelve Tables nor to thepraetor's Edict, but to the law which is based upon custom and consent.
1 When an independent person gives himself in adrogation, all hisproperty, corporeal and incorporeal, and all debts due to him formerlypassed in full ownership to the adrogator, except such rights as areextinguished by loss of status, for instance, bounden services offreedmen and rights of agnation. Use and usufruct, though formerlyenumerated among such rights, have now been saved by our constitutionfrom extinction by the least loss of status.
2 But we have now confined acquisition by adrogation within the samelimits as acquisition through their children by natural parents; that isto say, adoptive as well as natural parents acquire no greater rightin property which comes to children in their power from any extraneoussource than a mere usufruct; the ownership is vested in the childrenthemselves. But if a son who has been adrogated dies in his adoptivefamily, the whole of his property vests in the adrogator, failing thosepersons who, under our constitution, are preferred to the father insuccession to property which is not acquired immediately from him.
3 Conversely, the adrogator is not, by strict law, suable for the debtsof his adoptive son, but an action may be brought against him as hisrepresentative; and if he declines to defend the latter, the creditorsare allowed, by an order of the magistrates having jurisdiction in suchcases, to take possession of the property of which the usufruct as wellas the ownership would have belonged to the son, had he not subjectedhimself to the power of another, and to dispose of it in the modeprescribed by law.
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TITLE XI. OF THE ADJUDICATION OF A DECEASED PERSON'S ESTATE TO PRESERVETHE GIFTS OF LIBERTY
A new form of succession was added by a constitution of the EmperorMarcus, which provided that if slaves, who have received a bequest ofliberty from their master in a will under which no heir takes, wishto have his property adjudged to them, their application shall beentertained.
1 Such is the substance of a rescript addressed by the Emperor Marcus toPopilius Rufus, which runs as follows: 'If there is no successor totake on the intestacy of Virginius Valens, who by his will has conferredfreedom on certain of his slaves, and if, consequently, his propertyis in danger of being sold, the magistrate who has cognizance of suchmatters shall on application entertain your desire to have the propertyadjudged to you, in order to give effect to the bequests of liberty,direct and fiduciary, provided you give proper security to the creditorsfor payment of their claims in full. Slaves to whom liberty has beendirectly bequeathed shall become free exactly as if the inheritance hadbeen actually accepted, and those whom the heir was requested to manumitshall obtain their liberty from you; provided that if you will have theproperty adjudged to you only upon the condition, that even theslaves who have received a direct bequest of liberty shall become yourfreedmen, and if they, whose status is now in question, agree to this,we are ready to authorize compliance with your wishes. And lest thebenefit afforded by this our rescript be rendered ineffectual in anotherway, by the Treasury laying claim to the property, be it hereby knownto those engaged in our service that the cause of liberty is to bepreferred to pecuniary advantage, and that they must so effect suchseizures as to preserve the freedom of those who could have obtained ithad the inheritance been accepted under the will.'
2 This rescript was a benefit not only to slaves thus liberated, butalso to the deceased testators themselves, by saving their property frombeing seized and sold by their creditors; for it is certain that suchseizure and sale cannot take place if the property has been adjudged onthis account, because some one has come forward to defend the deceased,and a satisfactory defender too, who gives the creditors full securityfor payment.
3 Primarily, the rescript is applicable only where freedom is conferredby a will. How then will the case stand, if a man who dies intestatemakes gifts of freedom by codicils, and on the intestacy no one acceptsthe inheritance? We answer, that the boon conferred by the constitutionought not here to be refused. No one can doubt that liberty given, incodicils, by a man who dies having made a will, is effectual.
4 The terms of the constitution show that it comes into application whenthere is no successor on an intestacy; accordingly, it is of no use solong as it is uncertain whether there will be one or not; but, when thishas been determined in the negative, it at once becomes applicable.
5 Again, it may be asked whether, if a person who abstains fromaccepting an inheritance can claim a judicial restoration of rights, theconstitution can still be applied, and the goods adjudged under it? Andwhat, if such person obtains a restoration after they have been actuallyadjudged in order to give effect to the bequest of freedom? We replythat gifts of liberty to which effect has once been given cannotpossibly be recalled.
6 The object with which this constitution was enacted was to give effectto bequests of liberty, and accordingly it is quite inapplicable whereno such bequests are made. Supposing, however, that a man manumitscertain slaves in his lifetime, or in contemplation of death, andin order to prevent any questions arising whether the creditors havethereby been defrauded, the slaves are desirous of having the property
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7 Perceiving, however, that the enactment was wanting in many minutepoints of this kind, we have ourselves issued a very full constitution,in which have been collected many conceivable cases by which the lawrelating to this kind of succession has been completed, and with whichany one can become acquainted by reading the constitution itself.

TITLE XII. OF UNIVERSAL SUCCESSIONS, NOW OBSOLETE, IN SALE OF GOODS UPONBANKRUPTCY, AND UNDER THE SC. CLAUDIANUM
There were other kinds of universal succession in existence prior tothat last before mentioned; for instance, the 'purchase of goods' whichwas introduced with many prolixities of form for the sale of insolventdebtors' estates, and which remained in use under the socalled'ordinary' system of procedure. Later generations adopted the'extraordinary' procedure, and accordingly sales of goods becameobsolete along with the ordinary procedure of which they were a part.Creditors are now allowed to take possession of their debtor's propertyonly by the order of a judge, and to dispose of it as to them seems mostadvantageous; all of which will appear more perfectly from the largerbooks of the Digest.
1 There was too a miserable form of universal acquisition under the SC.Claudianum, when a free woman, through indulgence of her passion for aslave, lost her freedom by the senatusconsult, and with her freedom herproperty. But this enactment we deemed unworthy of our times, and haveordered its abolition in our Empire, nor allowed it to be inserted inour Digest.

TITLE XIII. OF OBLIGATIONS
Let us now pass on to obligations. An obligation is a legal bond, withwhich we are bound by a necessity of performing some act according tothe laws of our State.
1 The leading division of obligations is into two kinds, civil andpraetorian. Those obligations are civil which are established bystatute, or at least are sanctioned by the civil law; those arepraetorian which the praetor has established by his own jurisdiction,and which are also called honorary.
2 By another division they are arranged in four classes, contractual,quasicontractual, delictal, and quasidelictal. And first, we mustexamine those which are contractual, and which again fall into fourspecies, for contract is concluded either by delivery, by a form ofwords, by writing, or by consent: each of which we will treat in detail.

TITLE XIV. OF REAL CONTRACTS, OR THE MODES IN WHICH OBLIGATIONS ARECONTRACTED BY DELIVERY
Real contracts, or contracts concluded by delivery, are exemplifiedby loan for consumption, that is to say, loan of such things as areestimated by weight, number, or measure, for instance, wine, oil, corn,coined money, copper, silver, or gold: things in which we transferour property on condition that the receiver shall transfer to us, at afuture time, not the same things, but other things of the same kind and
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1 Again, a man is bound by a real obligation if he takes what is notowed him from another who pays him by mistake; and the latter can, asplaintiff, bring a condiction against him for its recovery, after theanalogy of the action whose formula ran 'if it be proved that he oughtto convey,' exactly as if the defendant had received a loan from him.Consequently a pupil who, by mistake, is paid something which is notreally owed him without his guardian's authority, will no more be boundby a condiction for the recovery of money not owed than by one for moneyreceived as a loan: though this kind of liability does not seem to befounded on contract; for a payment made in order to discharge a debt isintended to extinguish, not to create, an obligation.
2 So too a person to whom a thing is lent for use is laid under areal obligation, and is liable to the action on a loan for use. Thedifference between this case and a loan for consumption is considerable,for here the intention is not to make the object lent the property ofthe borrower, who accordingly is bound to restore the same identicalthing. Again, if the receiver of a loan for consumption loses what hehas received by some accident, such as fire, the fall of a building,shipwreck, or the attack of thieves or enemies, he still remains bound:but the borrower for use, though responsible for the greatest care inkeeping what is lent him--and it is not enough that he has shown as muchcare as he usually bestows on his own affairs, if only some one elsecould have been more diligent in the charge of it--has not to answer forloss occasioned by fire or accident beyond his control, provided itdid not occur through any fault of his own. Otherwise, of course, it isdifferent: for instance, if you choose to take with you on a journey athing which has been lent to you for use, and lose it by being attackedby enemies or thieves, or by a shipwreck, it is beyond question that youwill be liable for its restoration. A thing is not properly said tobe lent for use if any recompense is received or agreed upon for theservice; for where this is the case, the use of the thing is held to behired, and the contract is of a different kind, for a loan for use oughtalways to be gratuitous.
3 Again, the obligation incurred by a person with whom a thing isdeposited for custody is real, and he can be sued by the action of thedeposit; he too being responsible for the restoration of the identicalthing deposited, though only where it is lost through some positiveact of commission on his part: for for carelessness, that is to say,inattention and negligence, he is not liable. Thus a person from whoma thing is stolen, in the charge of which he has been most careless,cannot be called to account, because, if a man entrusts property to thecustody of a careless friend, he has no one to blame but himself for hiswant of caution.
4 Finally, the creditor who takes a thing in pledge is under a realobligation, and is bound to restore the thing itself by the action ofpledge. A pledge, however, is for the benefit of both parties; ofthe debtor, because it enables him to borrow more easily, and ofthe creditor, because he has the better security for repayment; andaccordingly, it is a settled rule that the pledgee cannot be heldresponsible for more than the greatest care in the custody of thepledge; if he shows this, and still loses it by some accident, hehimself is freed from all liability, without losing his right to sue forthe debt.

TITLE XV. OF VERBAL OBLIGATION
An obligation is contracted by question and answer, that is to say, by aform of words, when we stipulate that property shall be conveyed to
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)us, or some other act be performed in our favour. Such verbal contractsground two different action, namely condiction, when the stipulation iscertain, and the action on stipulation, when it is uncertain; and thename is derived from stipulum, a word in use among the ancients to mean'firm,' coming possibly from stipes, the trunk of a tree.
1 In this contract the following forms of words were formerly sanctionedby usage: 'Do you engage yourself to do so and so?' 'I do engagemyself.' 'Do you promise?' 'I do promise.' 'Do you pledge your credit?''I pledge my credit.' 'Do you guarantee?' 'I guarantee.' 'Will youconvey?' 'I will convey.' 'Will you do?' 'I will do.' Whether thestipulation is in Latin, or Greek, or any other language, is immaterial,provided the two parties understand one another, so that it is notnecessary even that they should both speak in the same tongue, so longas the answer corresponds to the question, and thus two Greeks, forinstance, may contract an obligation in Latin. But it was only in formertimes that the solemn forms referred to were in use: for subsequently,by the enactment of Leo's constitution, their employment was renderedunnecessary, and nothing was afterwards required except that the partiesshould understand each other, and agree to the same thing, the words inwhich such agreement was expressed being immaterial.
2 The terms of a stipulation may be absolute, or performance may eitherbe postponed to some future time, or be made subject to a condition.An absolute stipulation may be exemplified by the following: 'Do youpromise to give five aurei?' and here (if the promise be made) that summay be instantly sued for. As an instance of stipulation in diem, asit is called where a future day is fixed for payment, we may take thefollowing: 'Do you promise to give ten aurei on the first of March?' Insuch a stipulation as this, an immediate debt is created, but it cannotbe sued upon until the arrival of the day fixed for payment: and even onthat very day an action cannot be brought, because the debtor ought tohave the whole of it allowed to him for payment; for otherwise, unlessthe whole day on which payment was promised is past, it cannot becertain that default has been made.
3 If the terms of your stipulation run 'Do you promise to pay me tenaurei a year so long as I live?' the obligation is deemed absolute, andthe liability perpetual, for a debt cannot be owed till a certaintime only; though if the promisee's heir sues for payment, he will besuccessfully met by the plea of contrary agreement.
4 A stipulation is conditional, when performance is made to depend onsome uncertain event in the future, so that it becomes actionable onlyon something being done or omitted: for instance, 'Do you promise togive five aurei if Titius is made consul?' If, however, a man stipulatesin the form 'Do you promise to give so and so, if I do not go up to theCapitol?' the effect is the same as if he had stipulated for payment tohimself at the time of his death. The immediate effect of a conditionalstipulation is not a debt, but merely the expectation that at some timethere will be a debt: and this expectation devolves on the stipulator'sheir, supposing he dies himself before fulfilment of the condition.
5 It is usual in stipulations to name a place for payment; for instance,'Do you promise to give at Carthage?' Such a stipulation as this, thoughin its terms absolute, implies a condition that enough time shall beallowed to the promisor to enable him to pay the money at Carthage.Accordingly, if a man at Rome stipulates thus, 'Do you promise to paytoday at Carthage?' the stipulation is void, because the performance ofthe act to be promised is a physical impossibility.
6 Conditions relating to past or present time either make the obligationvoid at once, or have no suspensive operation whatever. Thus, in thestipulation 'Do you promise to give so and so, if Titius has beenconsul, or if Maevius is alive?' the promise is void, if the conditionis not satisfied; while if it is, it is binding at once: for eventswhich in themselves are certain do not suspend the binding force of anobligation, however uncertain we ourselves may be about them.
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7 The performance or nonperformance of an act may be the object of astipulation no less than the delivery of property, though where this isthe case, it will be best to connect the nonperformance of the act to beperformed, or the performance of the act to be omitted, with a pecuniarypenalty to be paid in default, lest there be doubt as to the value ofthe act or omission, which will make it necessary for the plaintiff toprove to what damages he is entitled. Thus, if it be a performancewhich is stipulated for, some such penalty should be added as in thefollowing: 'If so and so is not done, do you promise to pay ten aurei asa penalty?' And if the performance of some acts, and the nonperformanceof others, are bargained for in the same stipulation, a clause of thefollowing kind should be added, 'If any default is made, either ascontrary to what is agreed upon, or by way of nonperformance, do youpromise to pay a penalty of ten aurei?'

TITLE XVI. OF STIPULATIONS IN WHICH THERE ARE TWO CREDITORS OR TWODEBTORS
There may be two or more parties on either side in a stipulation, thatis to say, as promisors or promisees. Joint promises are so constitutedby the promisor answering, 'I promise,' after they have all firstasked the question; for instance, if after two promises have separatelystipulated from him, he answers, 'I promise to give so and so to each ofyou.' But if he first promises to Titius, and then, on another's puttingthe question to him, promises to him too, there will be two distinctobligations, namely, one between him and each of the promisees, and theyare not considered joint promisees at all. The usual form to constitutetwo or more joint promisors is as follows,--'Maevius, do you promise togive five aurei? Seius, do you promise to give the same five aurei?' andin answer they reply separately, 'I promise.'
1 In obligations of this kind each joint promisee is owed the whole sum,and the whole sum can be claimed from each joint promisor; and yetin both cases but one payment is due, so that if one joint promiseereceives the debt, or one joint promisor pays it, the obligation isthereby extinguished for all, and all are thereby released from it.
2 Of two joint promisors one may be bound absolutely, while performanceby the other is postponed to a future day, or made to depend on acondition; but such postponement or such condition in no way preventsthe stipulator from at once suing the one who was bound absolutely.

TITLE XVII. OF STIPULATIONS MADE BY SLAVES
From his master's legal capacity a slave derives ability to be promiseein a stipulation. Thus, as an inheritance in most matters representsthe legal 'person' of the deceased, whatever a slave belonging to itstipulates for, before the inheritance is accepted, he acquires for theinheritance, and so for the person who subsequently becomes heir.
1 All that a slave acquires by a stipulation he acquires for his masteronly, whether it was to that master, or himself, or his fellow slave, orno one in particular that performance was to be made under the contract;and the same principle applies to children in power, so far as they noware instruments of acquisition for their father.
2 When, however, what is stipulated for is permission to do somespecific act, that permission cannot extend beyond the person of thepromisee: for instance, if a slave stipulates for permission to crossthe promisor's land, he cannot himself be denied passage, though hismaster can.
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3 A stipulation by a slave belonging to joint owners enures to thebenefit of all of them in proportion to the shares in which they ownhim, unless he stipulated at the bidding, or expressly in favour, of oneof them only, in which case that one alone is benefited. Where a jointlyowned slave stipulates for the transfer of property which cannot beacquired for one of his two masters, the contract enures to the benefitof the other only: for instance, where the stipulation is for thetransfer of a thing which already belongs to one of them.

TITLE XVIII. OF THE DIFFERENT KINDS OF STIPULATIONS
Stipulations are either judicial, praetorian, conventional, or common:by the latter being meant those which are both praetorian and judicial.
1 Judicial stipulations are those which it is simply part of the judge'sduty to require; for instance, security against fraud, or for thepursuit of a runaway slave, or (in default) for payment of his value.
2 Those are praetorian, which the praetor is bound to exact simply invirtue of his magisterial functions; for instance, security againstapprehended damage, or for payment of legacies by an heir. Underpraetorian stipulations we must include also those directed by theaedile, for these too are based upon jurisdiction.
3 Conventional stipulations are those which arise merely from theagreement of the parties, apart from any direction of a judge or of thepraetor, and which one may almost say are of as many different kinds asthere are conceivable objects to a contract.
4 Common stipulations may be exemplified by that by which a guardiangives security that his ward's property will not be squandered ormisappropriated, which he is sometimes required to enter into by thepraetor, and sometimes also by a judge when the matter cannot be managedin any other way; or, again, we might take the stipulation by which anagent promises that his acts shall be ratified by his principal.

TITLE XIX. OF INVALID STIPULATIONS
Anything, whether movable or immovable, which admits of privateownership, may be made the object of a stipulation; 1 but if a manstipulates for the delivery of a thing which either does not or cannotexist, such as Stichus, who is dead but whom he though alive, or animpossible creature, like a hippocentaur, the contract will be void.
2 Precisely the same principles applies where a man stipulates for thedelivery of a thing which is sacred or religious, but which he thoughtwas a subject of human ownership, or of a thing which is public, that isto say, devoted in perpetuity to the use and enjoyment of the peopleat large, like a forum or theatre, or of a free man whom he thought aslave, or of a thing which he is incapable of owning, or which ishis own already. And the fact that a thing which is public maybecome private property, that a free man may become a slave, that thestipulator may become capable of owning such and such a thing, or thatsuch and such a thing may cease to belong to him, will not avail tomerely suspend the force of the stipulation in these cases, but it isvoid from the outset. Conversely, a stipulation which originallywas perfectly good may be avoided by the thing, which is its object,acquiring any of the characters just specified through no fault of thepromisor. And a stipulation, such as 'do you promise to convey LuciusTitius when he shall be a slave' and others like it, are also void fromthe beginning; for objects which by their very nature cannot be owned by
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3 If one man promises that another shall convey, or do so and so, as,for instance, that Titius shall give five aurei, he will not be bound,though he will if he promises to get Titius to give them.
4 If a man stipulates for conveyance to, or performance in favour of,another person who is not his paterfamilias, the contract is void;though of course performance to a third person may be bargained for (asin the stipulation 'do you promise to give to me or to Seius?'); where,though the obligation is created in favour of the stipulator only,payment may still be lawfully made to Seius, even against thestipulator's will, the result of which, if it is done, being that thepromisor is entirely released from his obligation, while the stipulatorcan sue Seius by the action of agency. If a man stipulates for paymentof ten aurei to himself and another who is not his paterfamilias, thecontract will be good, though there has been much doubt whether in sucha case the stipulator can sue for the whole sum agreed upon, or onlyhalf; the law is now settled in favour of the smaller sum. If youstipulate for performance in favour of one in your power, all benefitunder the contract is taken by yourself, for your words are as the wordsof your son, as his words are as yours, in all cases in which he ismerely an instrument of acquisition for you.
5 Another circumstance by which a stipulation may be avoided is want ofcorrespondence between question and answer, as where a man stipulatesfrom you for payment of ten aurei, and you promise five, or vice versa;or where his question is unconditional, your answer conditional, or viceversa, provided only that in this latter case the difference is expressand clear; that is to say, if he stipulates for payment on fulfilmentof a condition, or on some determinate future day, and you answer: 'I.promise to pay today,' the contract is void; but if you merely answer:'I promise,' you are held by this laconic reply to have undertakenpayment on the day, or subject to the condition specified; for it is notessential that every word used by the stipulator should be repeated inthe answer of the promise.
6 Again, no valid stipulation can be made between two persons of whomone is in the power of the other. A slave indeed cannot be under anobligation to either his master or anybody else: but children in powercan be bound in favour of any one except their own paterfamilias.
7 The dumb, of course, cannot either stipulate or promise, nor can thedeaf, for the promisee in stipulation must hear the answer, and thepromisor must hear the question; and this makes it clear that we arespeaking of persons only who are stone deaf, not of those who (as it issaid) are hard of hearing.
8 A lunatic cannot enter into any contract at all, because he does notunderstand what he is doing.
9 On the other hand a pupil can enter into any contract, provided thathe has his guardian's authority, when necessary, as it is for incurringan obligation, though not for imposing an obligation on another person.
10 This concession of legal capacity of disposition is manifestlyreasonable in respect of children who have acquired to someunderstanding, for children below the age of seven years, or who havejust passed that age, resemble lunatics in want of intelligence. Those,however, who have just completed their seventh year are permitted, bya beneficent interpretation of the law, in order to promote theirinterests, to have the same capacity as those approaching the age ofpuberty; but a child below the latter age, who is in paternal power,cannot bind himself even with his father's sanction.
11 An impossible condition is one which, according to the course ofnature, cannot be fulfilled, as, for instance, if one says: 'Doyou promise to give if I. touch the sky with my finger?' But if the
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)stipulation runs: 'Do you promise to give if I do not touch the sky withmy finger?' it is considered unconditional, and accordingly can be suedupon at once.
12 Again, a verbal obligation made between persons who are not presentwith one another is void. This rule, however, afforded contentiouspersons opportunities of litigation, by alleging, after some interval,that they, or their adversaries, had not been present on the occasion inquestion; and we have therefore issued a constitution, addressed to theadvocates of Caesarea, in order with the more dispatch to settle suchdisputes, whereby it is enacted that written documents in evidence of acontract which recite the presence of the parties shall be taken tobe indisputable proof of the fact, unless the person, who resorts toallegations usually so disgraceful, proves by the clearest evidence,either documentary or borne by credible witnesses, that he or hisadversary was elsewhere than alleged during the whole day on which thedocument is stated to have been executed.
13 Formerly, a man could not stipulate that a thing should be conveyedto him after his own death, or after that of the promisor; nor could oneperson who was in another's power even stipulate for conveyance afterthat person's death, because he was deemed to speak with the voice ofhis parent or master; and stipulations for conveyance the day before thepromisee's or promisor's decease were also void. Stipulation, however,as has already been remarked, derive their validity from the consentof the contracting parties, and we therefore introduced a necessaryemendation in respect also of this rule of law, by providing that astipulation shall be good which bargains for performance either afterthe death, or the day before the death, of either promisee or promisor.
14 Again, a stipulation in the form: 'Do you promise to give today, ifsuch or such a ship arrives from Asia tomorrow?' was formerly void, asbeing preposterous in its expression, because what should come lastis put first. Leo, however, of famous memory held that a preposterousstipulation in the settlement of a dowry ought not to be rejected asvoid, and we have determined to allow it perfect validity in every case,and not merely in that in which it was formerly sanctioned.
15 A stipulation, say by Titius, in the form: 'Do you promise to givewhen I shall die' or 'when you shall die'? is good now, as indeed italways was even under the older law.
16 So too a stipulation for performance after the death of a thirdperson is good.
17 If a document in evidence of a contract states that so and sopromised, the promise is deemed to have been given in answer to apreceding question.
18 When several acts of conveyance or performance are comprised ina single stipulation, if the promisor simply answers: 'I promise toconvey,' he becomes liable on each and all of them, but if he answersthat he will convey only one or some of them, he incurs an obligation inrespect of those only which are comprised in his answer, there beingin reality several distinct stipulations of which only one or someare considered to have acquired binding force: for for each act ofconveyance or performance there ought to be a separate question and aseparate answer.
19 As has been already observed, no one can validly stipulate forperformance to a person other than himself, for the purpose of thiskind of obligation is to enable persons to acquire for themselves thatwhereby they are profited, and a stipulator is not profited if theconveyance is made to a third person. Hence, if it be wished to makea stipulation in favour of any such third person, a penalty should bestipulated for, to be paid, in default of performance of that which isin reality the object of the contract, to the party who otherwise wouldhave no interest in such performance; for when one stipulates for a
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)penalty, it is not his interest in what is the real contract whichis considered, but only the amount to be forfeited to him uponnonfulfilment of the condition. So that a stipulation for conveyanceto Titius, but made by some one else, is void: but the addition of apenalty, in the form 'If you do not convey, do you promise to pay me somany aurei?' makes it good and actionable.
20 But where the promisor stipulates in favour of a third person, havinghimself an interest in the performance of the promise, the stipulationis good. For instance, if a guardian, after beginning to exercise histutorial functions, retires from their exercise in favour of his fellowguardian, taking from him by stipulation security for the due charge ofthe ward's property, he has a sufficient interest in the performanceof this promise, because the ward could have sued him in case ofmaladministration, and therefore the obligation is binding. So too astipulation will be good by which one bargains for delivery to one'sagent, or for payment to one's creditor, for in the latter case one maybe so far interested in the payment that, if it not be made, one willbecome liable to a penalty or to having a foreclosure of estates whichone has mortgaged.
21 Conversely, he who promises that another shall do so and so is notbound unless he promises a penalty in default;
22 and, again, a man cannot validly stipulate that property which willhereafter be his shall be conveyed to him as soon as it becomes his own.
23 If a stipulator and the promisor mean different things, there is nocontractual obligation, but it is just as if no answer had been made tothe question; for instance, if one stipulates from you for Stichus, andyou think he means Pamphilus, whose name you believed to be Stichus.
24 A promise made for an illegal or immoral purpose, as, for instance,to commit a sacrilege or homicide, is void.
25 If a man stipulates for performance on the fulfilment of a condition,and dies before such fulfilment, his heir can sue on the contract whenit occurs: and the heir of the promisor can be sued under the samecircumstances.
26 A stipulation for a conveyance this year, or this month, cannot besued upon until the whole year, or the whole month, has elapsed:
27 and similarly the promisee cannot sue immediately upon a stipulationfor the conveyance of an estate or a slave, but only after allowing asufficient interval for the conveyance to be made.

TITLE XX. OF FIDEJUSSORS OR SURETIES
Very often other persons, called fidejussors or sureties, are bound forthe promisor, being taken by promises as additional security.
1 Such sureties may accompany any obligation, whether real, verbal,literal or consensual: and it is immaterial even whether the principalobligation be civil or natural, so that a man may go surety for theobligation of a slave either to a stranger or to his master.
2 A fidejussor is not only bound himself, but his obligation devolvesalso on his heir' 3 and the contract of suretyship may be entered intobefore no less than after the creation of the principal obligation.
4 If there are several fidejussors to the same obligation, each of them,however many they are, is liable for the whole amount, and the creditormay sue whichever he chooses for the whole; but by the letter of Hadrianhe may be compelled to sue for only an aliquot part, determined by the
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)number of sureties who are solvent at the commencement of the action: sothat if one of them is insolvent at that time the liability of the restis proportionately increased. Thus, if one fidejussor pay the wholeamount, he alone suffers by the insolvency of the principal debtor; butthis is his own fault, as he might have availed himself of the letter ofHadrian, and required that the claim should be reduced to his rateableportion.
5 Fidejussors cannot be bound for more than their principal, for theirobligation is but accessory to the latter's, and the accessory cannotcontain more than the principal; but they can be bound for less. Thus,if the principal debtor promised ten aurei, the fidejussor can well bebound for five, but not vice versa; and if the principal's promiseis absolute, that of the fidejussor may be conditional, though aconditional promise cannot be absolutely guaranteed, for more and lessis to be understood of time as well as of quantity, immediate paymentbeing regarded as more, and future payment as less.
6 For the recovery of anything paid by him for the principal thefidejussor can sue the latter by the action on agency.
7 A fidejussor may be taken in Greek, by using the expressions 'teiemei pistei keleuo,' 'lego,' 'thelo,' or 'boulomai'; and 'phemi' will betaken as equivalent to 'lego.'
8 It is to be observed that in the stipulations of fidejussors thegeneral rule is that whatever is stated in writing to have been done istaken to have really been done; and, accordingly, it is settled law thatif a man signs his name to a paper stating that he became a fidejussor,all formalities are presumed to have been duly observed.

TITLE XXI. OF LITERAL OBLIGATION
Formerly there was a kind of obligation made by writing, and said tobe contracted by the entry of a debt in a ledger; but such entries havenowadays gone out of use. Of course, if a man states in writing that heowes money which has never been paid over to him, he cannot be allowed,after a considerable interval, to defend himself by the plea thatthe money was not, in fact, advanced; for this is a point which hasfrequently been settled by imperial constitutions. The consequence is,that even at the present day a person who is estopped from this plea isbound by his written signature, which (even of course where there is nostipulation) is ground for a condiction. The length of time afterwhich this defence could not be pleaded was formerly fixed byimperial constitutions at five years; but it has been reduced by ourconstitution, in order to save creditors from a more extended risk ofbeing defrauded of their money, so that now it cannot be advanced afterthe lapse of two years from the date of the alleged payment.

TITLE XXII. OF OBLIGATION BY CONSENT
Obligations contracted by mere consent are exemplified by sale, hire,partnership and agency, which are called consensual contracts because nowriting, nor the presence of the parties, nor any delivery is requiredto make the obligation actionable, but the consent of the parties issufficient. Parties who are not present together, therefore, can formthese contracts by letter, for instance, or by messenger: and they arein their nature bilateral, that is, both parties incur a reciprocalobligation to perform whatever is just and fair, whereas verbalcontracts are unilateral, one party being promisee, and the other alonepromisor.
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TITLE XXIII. OF PURCHASE AND SALE
The contract of purchase and sale is complete immediately the priceis agreed upon, and even before the price or as much as any earnest ispaid: for earnest is merely evidence of the completion of the contract.In respect of sales unattested by any written evidence this is areasonable rule, and so far as they are concerned we have made noinnovations. By one of our constitutions, however, we have enacted, thatno sale effected by an agreement in writing shall be good or binding,unless that agreement is written by the contracting parties themselves,or, if written by some one else, is at least signed by them, or finally,if written by a notary, is duly drawn by him and executed by theparties. So long as any of these requirements is unsatisfied, there isroom to retract, and either purchaser or vendor may withdraw from theagreement with impunity--provided, that is to say, that no earnest hasbeen given. Where earnest has been given, and either party refuses toperform the contract, that party, whether the agreement be in writing ornot, if purchaser forfeits what he has given, and if vendor is compelledto restore double of what he has received, even though there has been noexpress agreement in the matter of earnest.
1 It is necessary that the price should be settled, for without aprice there can be no purchase and sale, and it ought to be a fixed andcertain price. For instance, where the parties agreed that the thingshould be sold at a price to be subsequently fixed by Titius, the olderjurists doubted much whether this was a valid contract of sale or not.The doubt has been settled in the following way by our decision; if thethird person named actually fixes the price, it must certainly be paid,as settled by him, and the thing must be delivered, in order to giveeffect to the sale; the purchaser (if not fairly treated) suing by theaction on purchase, and the vendor by the action on sale. But if thethird person named will not or cannot fix the price, the sale willbe void, because no price has been settled. This rule, which we haveadopted with regard to sales, may reasonably be extended also tocontracts of hire.
2 The price, too, should be in money; for it used to be much disputedwhether anything else, such as a slave, a piece of land, or a robe,could be treated as a price. Sabinus and Cassius held the affirmative,explaining thus the common theory that exchange is a species, and theoldest species, of purchase and sale; and in their support they quotedthe lines of Homer, who says in a certain passage that the army of theGreeks procured themselves wine by giving other things in exchange,the actual words being as follow: 'then the longhaired Greeks boughtthemselves wine, some with bronze, some with shining iron, somewith hides, some with live oxen, some with slaves.' The other schoolmaintained the negative, and distinguished between exchange on the onehand, and purchase and sale on the other: for if an exchange were thesame thing as a sale, it would be impossible to determine which is thething sold, and which is the price, and both things cannot be regardedin each of these characters. The opinion, however, of Proculus, whoaffirmed that exchange was a species of contract apart by itself, anddistinct from sale, has deservedly prevailed, as it is confirmed byother lines from Homer, and by still more cogent reasons, and this hasbeen admitted by preceding Emperors, and is fully stated in our Digest.
3 As soon as the contract of sale is concluded--that is, as we havesaid, as soon as the price is agreed upon, if the contract is not inwriting--the thing sold is immediately at the risk of the purchaser,even though it has not yet been delivered to him. Accordingly, if aslave dies, or is injured in any part of his body, or if a house iseither totally or partially burnt down, or if a piece of land is whollyor partially swept away by a river flood, or is reduced in acreage byan inundation, or made of less value by a storm blowing down some ofits trees, the loss falls on the purchaser, who must pay the price even
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)though he has not got what he purchased. The vendor is not responsibleand does not suffer for anything not due to any design or fault of hisown. If, however, after the purchase of a piece of land, it receives anincrease by alluvion, it is the purchaser who profits thereby: for theprofit ought to belong to him who also bears the risk. And if a slavewho has been sold runs away, or is stolen, without any design or faultof the vendor, one should look to see whether the latter expresslyundertook to keep him safely until delivery was made; for, if he didthis, the loss falls upon him, though otherwise he incurs no liability:and this is a rule which applies to all animals and other objectswhatsoever. The vendor, however, will be bound to transfer to thepurchaser all his rights of action for the recovery of the object ordamages, for, not having yet delivered it to the purchaser, he stillremains its owner, and the same holds good of the penal actions on theftand on unlawful damage.
4 A sale may be made conditionally as well as absolutely. The followingis an example of a conditional sale: 'If Stichus meets with yourapproval within a certain time, he shall be purchased by you for so manyaurei.'
5 If a man buys a piece of land which is sacred, religious, or public,such as a forum or basilica, knowing it to be such, the purchase isvoid. But if the vendor has fraudulently induced him to believe thatwhat he was buying was not sacred, or was private property, as he cannotlegally have what he contracted for, he can bring the action on purchaseto recover damages for what he has lost by the fraud; and the same ruleapplies to the purchase of a free man represented by the vendor to be aslave.

TITLE XXIV. OF LETTING AND HIRING
The contract of hire resembles very closely the contract of sale, andthe same rules of law apply to both. Thus, as the contract of sale isconcluded as soon as the price is agreed upon, so the contract of hireis held to be concluded as soon as the sum to be paid for the hiring issettled, and from that moment the letter has an action on the letting,and the hirer on the hiring.
1 What we have said above as to a sale in which the price is left to befixed by a third person must be understood to apply also to a contractof hire in which the amount to be paid for hire is left to be fixed inthe same way. Consequently, if a man gives clothes to a fuller to cleanor finish, or to a tailor to mend, and the amount of hire is not fixedat the time, but left to subsequent agreement between the parties, acontract of hire cannot properly be said to have been concluded, butan action is given on the circumstances, as amounting to an innominatecontract.
2 Again, a question often arose in connexion with the contract of hiresimilar to that which was so common, namely, whether an exchange was asale. For instance, what is the nature of the transaction if a man givesyou the use or enjoyment of a thing, and receives in return the use orenjoyment of another thing from you? It is now settled that this is nota contract of hire, but a kind of contract apart by itself. Thus, ifa man had one ox, and his neighbour another, and they agreed that eachshould in turn lend the other his ox for ten days to make use of, andthen one of the oxen died while working for the man to whom it did notbelong, an action cannot be brought on hire, nor on a loan for use, fora loan for use ought to be gratuitous: but an action should be broughtas on an innominate contract.
3 So nearly akin, indeed, is purchase and sale, to letting and hiring,that in some cases it is a question to which class of the two a contractbelongs. As an instance may be taken those lands which are delivered
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)over to be enjoyed for ever, upon the terms, that is to say, that solong as the rent is paid to the owner it shall not be lawful for thelatter to take the lands away from either the original hirer, or hisheir, or any one else to whom he or his heirs has conveyed them by sale,gift, dowry, or in any other way whatsoever. The questionings of theearlier lawyers, some of whom thought this kind of contract a hiring,and others a sale, occasioned the enactment of the statute of Zeno,which determined that this contract of emphyteusis, as it is called, wasof a peculiar nature, and should not be included under either hire orsale, but should rest on the terms of the agreement in each particularcase: so that if anything were agreed upon between the parties, thisshould bind them exactly as if it were inherent in the very nature ofthe contract; while if they did not agree expressly at whose risk theland should be, it should be at that of the owner in case of totaldestruction, and at that of the tenant, if the injury were merelypartial. And these rules we have adopted in our legislation.
4 Again, if a goldsmith agrees to make Titius rings of a certain weightand pattern out of his own gold for, say, ten aurei, it is a questionwhether the contract is purchase and sale or letting and hiring. Cassiussays the material is bought and sold, the labour let and hired; but itis now settled that there is only a purchase and sale. But if Titiusprovided the gold, and agreed to pay him for his work, the contract isclearly a letting and hiring.
5 The hirer ought to observe all the terms of the contract, and in theabsence of express agreement his obligations should be ascertained byreference to what is fair and equitable. Where a man has either given orpromised for hire for the use of clothes, silver, or a beast of burden,he is required in his charge of it to show as much care as the mostdiligent father of a family shows in his own affairs; if he do this, andstill accidentally lose it, he will be under no obligation to restoreeither it or its value.
6 If the hirer dies before the time fixed for the termination of thecontract has elapsed, his heir succeeds to his rights and obligations inrespect thereof.

TITLE XXV. OF PARTNERSHIP
A partnership either extends to all the goods of the partners, when theGreeks call it by the special name of 'koinopraxia,' or is confined toa single sort of business, such as the purchase and sale of slaves, oil,wine, or grain.
1 If no express agreement has been made as to the division of the profitand loss, an equal division of both is understood to be intended, butif it has, such agreement ought to be carried into effect; and therehas never been any doubt as to the validity of a contract between twopartners that one shall take twothirds of the profit and bear twothirdsof the loss, and that the remaining third shall be taken and bornerespectively by the other.
2 If Titius and Seius agreed that the former should take twothirds ofthe profits, and bear only onethird of the loss, and that the lattershould bear twothirds of the loss, and take only onethird of theprofits, it has been made a question whether such an agreement ought tobe held valid. Quintus Mucius thought such an arrangement contrary tothe very nature of partnership, and therefore not to be supported: butServius Sulpicius, whose opinion has prevailed, was of a different view,because the services of a particular partner are often so valuable thatit is only just to admit him to the business on more favourable termsthan the rest. It is certain that a partnership may be formed on theterms that one partner shall contribute all the capital, and thatthe profits shall be divided equally, for a man's services are often
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3 It is quite clear that if the shares are expressed in one event only,as for instance in the event of profit, but not in the event of loss, orvice versa, the same proportions must be observed, in the event of whichno mention has been made, as in the other.
4 The continuance of partnership depends on the continuing consent ofthe members; it is dissolved by notice of withdrawal from any one ofthem. But of course if the object of a partner in withdrawing from thepartnership is to fraudulently keep for himself some accruing gain--forinstance, if a partner in all goods succeeds to an inheritance, andwithdraws from the partnership in order to have exclusive possessionthereof--he will be compelled to divide this gain with his partners; butwhat he gains undesignedly after withdrawing he keeps to himself, andhis partner always has the exclusive benefit of whatever accrues to himafter such withdrawal.
5 Again, a partnership is dissolved by the death of a partner, for whena man enters into a contract of partnership, he selects as his partnera definite person. Accordingly, a partnership based on the agreementof even several persons is dissolved by the death of one of them, eventhough several others survive, unless when the contract was made it wasotherwise agreed.
6 So too a partnership formed for the attainment of some particularobject is terminated when that object is attained.
7 It is clear too that a partnership is dissolved by the forfeiture ofthe property of one of the partners, for such an one, as he is replacedby a successor, is reckoned civilly dead.
8 So again, if one of the partners is in such embarrassed circumstancesas to surrender all his property to his creditors, and all that hepossessed is sold to satisfy the public or private claims upon him,the partnership is dissolved, though if the members still agree to bepartners, a new partnership would seem to have begun.
9 It has been doubted whether one partner is answerable to another onthe action of partnership for any wrong less than fraud, like the baileein a deposit, or whether he is not suable also for carelessness, that isto say, for inattention and negligence; but the latter opinion has nowprevailed, with this limitation, that a partner cannot be requiredto satisfy the highest standard of carefulness, provided that inpartnership business he shows as much diligence as he does in his ownprivate affairs: the reason for this being that if a man chooses as hispartner a careless person, he has no one to blame but himself.

TITLE XXVI. OF AGENCY
Of the contract of agency there are five modes. A man gives you acommission either for his own exclusive benefit, or for his own andyours together, or for that of some third person, or for his own and thethird person's, or for the third person's and yours. A commission givensimply for the sake of the agent gives rise in reality to no relationof agency, and accordingly no obligation comes into existence, andtherefore no action.
1 A commission is given solely for the benefit of the principal when,
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2 It is given for your benefit and for that of your principal togetherwhen he, for instance, commissions you to lend money at interest to aperson who borrows it for your principal's benefit; or where, on yourwishing to sue him as surety for some one else, he commissions you tosue his principal, himself undertaking all risk: or where, at his risk,you stipulate for payment from a person whom he substitutes for himselfas your debtor.
3 It is given for the benefit of a third person when, for instance, someone commissions you to look after Titius's affairs as general agent, orto buy Titius a piece of land, or to go surety for him.
4 It is for the benefit of the principal and a third person when, forinstance, some one instructs you to look after affairs common to himselfand Titius, or to buy an estate for himself and Titius, or to go suretyfor them jointly.
5 It is for the benefit of yourself and a third person when, forinstance, some one instructs you to lend money at interest to Titius; ifit were to lend money free of interest, it would be for the benefit ofthe third person only.
6 It is for your benefit alone if, for instance, some one commissionsyou to invest your money in the purchase of land rather than to lend itat interest, or vice versa. But such a commission is not really somuch a commission in the eye of the law as a mere piece of advice, andconsequently will not give rise to an obligation, for the law holds noone responsible as on agency for mere advice given, even if it turnsout ill for the person advised, for every one can find out for himselfwhether what he is advised to do is likely to turn out well or ill.Consequently, if you have money lying idle in your cashbox, and on soand so's advice buy something with it, or put it out at interest, youcannot sue that person by the action on agency although your purchaseor loan turns out a bad speculation; and it has even been questioned, onthis principle, whether a man is suable on agency who commissions you tolend money to Titius; but the prevalent opinion is that of Sabinus, thatso specific a recommendation is sufficient to support an action, because(without it) you would never have lent your money to Titius at all.
7 So too instructions to commit an unlawful or immoral act do not createa legal obligation--as if Titius were to instigate you to steal, or todo an injury to the property or person of some one else; and even if youact on his instructions, and have to pay a penalty in consequence, youcannot recover its amount from Titius.
8 An agent ought not to exceed the terms of his commission. Thus, ifsome one commissions you to purchase an estate for him, but not toexceed the price of a hundred aurei, or to go surety for Titius upto that amount, you ought not in either transaction to exceed the sumspecified: for otherwise you will not be able to sue him on the agency.Sabinus and Cassius even thought that in such a case you could notsuccessfully sue him even for a hundred aurei, though the leaders ofthe opposite school differed from them, and the latter opinion isundoubtedly less harsh. If you buy the estate for less, you will havea right of action against him, for a direction to buy an estate for ahundred aurei is regarded as an implied direction to buy, if possible,for a smaller sum.
9 The authority given to an agent duly constituted can be annulled byrevocation before he commences to act upon it.
10 Similarly, the death of either the principal or the agent before thelatter commences to act extinguishes the agent's authority; but equityhas so far modified this rule that if, after the death of a principaland without having notice of his decease, an agent executes his
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11 It is open to every one to decline a commission of agency, butacceptance must be followed by execution, or by a prompt resignation, inorder to enable the principal to carry out his purpose either personallyor by the appointment of another agent. Unless the resignation is madein such time that the principal can attain his object without sufferingany prejudice, an action will lie at his suit, in default of proof bythe agent that he could not resign before, or that his resignation,though inconvenient, was justifiable.
12 A commission of agency may be made to take effect from a specifiedfuture day, or may be subject to a condition.
13 Finally, it should be observed that unless the agent's servicesare gratuitous, the relation between him and the principal will not beagency proper, but some other kind of contract; for if a remuneration isfixed, the contract is one of hiring. And generally we may say that inall cases where, supposing a man's services are gratuitous, there wouldbe a contract of agency or deposit, there is held to be a contract ofhiring if remuneration is agreed upon; consequently, if you give clothesto a fuller to clean or to finish, or to a tailor to mend, withoutagreeing upon or promising any remuneration, you can be sued by theaction on agency.

TITLE XXVII. OF QUASI-CONTRACTUAL OBLIGATION
Having enumerated the different kinds of contracts, let us now examinethose obligations also which do not originate, properly speaking, incontract, but which, as they do not arise from a delict, seem to bequasicontractual.
1 Thus, if one man has managed the business of another during thelatter's absence, each can sue the other by the action on uncommissionedagency; the direct action being available to him whose business wasmanaged, the contrary action to him who managed it. It is clear thatthese actions cannot properly be said to originate in a contract, fortheir peculiarity is that they lie only where one man has come forwardand managed the business of another without having received anycommission so to do, and that other is thereby laid under a legalobligation even though he knows nothing of what has taken place. Thereason of this is the general convenience; otherwise people might besummoned away by some sudden event of pressing importance, and withoutcommissioning any one to look after and manage their affairs, the resultof which would be that during their absence those affairs would beentirely neglected: and of course no one would be likely to attend tothem if he were to have no action for the recovery of any outlay hemight have incurred in so doing. Conversely, as the uncommissionedagent, if his management is good, lays his principal under a legalobligation, so too he is himself answerable to the latter for an accountof his management; and herein he must show that he has satisfied thehighest standard of carefulness, for to have displayed such carefulnessas he is wont to exercise in his own affairs is not enough, if only amore diligent person could have managed the business better.
2 Guardians, again, who can be sued by the action on guardianship,cannot properly be said to be bound by contract, for there is nocontract between guardian and ward: but their obligation, asit certainly does not originate in delict, may be said to bequasicontractual. In this case too each party has a remedy against
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3 Again, where persons own property jointly without being partners, byhaving, for instance, a joint bequest or gift made to them, and one ofthem is liable to be sued by the other in a partition suit because healone has taken its fruits, or because the plaintiff has laid out moneyon it in necessary expenses: here the defendant cannot properly be saidto be bound by contract, for there has been no contract made between theparties; but as his obligation is not based on delict, it may be said tobe quasicontractual.
4 The case is exactly the same between joint heirs, one of whom isliable to be sued by the other on one of these grounds in an action forpartition of the inheritance.
5 So, too, the obligation of an heir to discharge legacies cannotproperly be called contractual, for it cannot be said that the legateehas contracted at all with either the heir or the testator: yet, asthe heir is not bound by a delict, his obligation would seem to bequasicontractual.
6 Again, a person to whom money not owed is paid by mistake is therebylaid under a quasicontractual obligation; an obligation, indeed, whichis so far from being contractual, that, logically, it may be said toarise from the extinction rather than from the formation of a contract;for when a man pays over money, intending thereby to discharge a debt,his purpose is clearly to loose a bond by which he is already bound, notto bind himself by a fresh one. Still, the person to whom money is thuspaid is laid under an obligation exactly as if he had taken a loan forconsumption, and therefore he is liable to a condiction.
7 Under certain circumstances money which is not owed, and which is paidby mistake, is not recoverable; the rule of the older lawyers on thispoint being that wherever a defendant's denial of his obligation ispunished by duplication of the damages to be recovered--as in actionsunder the lex Aquilia, and for the recovery of a legacy--he cannot getthe money back on this plea. The older lawyers, however, applied thisrule only to such legacies of specific sums of money as were given bycondemnation; but by our constitution, by which we have assimilatedlegacies and trust bequests, we have made this duplication of damageson denial an incident of all actions for their recovery, provided thelegatee or beneficiary is a church, or other holy place honoured for itsdevotion to religion and piety. Such legacies, although paid when notdue, cannot be reclaimed.

TITLE XXVIII. OF PERSONS THROUGH WHOM WE CAN ACQUIRE OBLIGATIONS
Having thus gone through the classes of contractual and quasicontractualobligations, we must remark that rights can be acquired by you not onlyon your own contracts, but also on those of persons in your power--thatis to say, your slaves and children. What is acquired by the contractsof your slaves becomes wholly yours; but the acquisitions of children inyour power by obligations must be divided on the principle of ownershipand usufruct laid down in our constitution: that is to say, of thematerial results of an action brought on an obligation made in favourof a son the father shall have the usufruct, though the ownership isreserved to the son himself: provided, of course, that the action isbrought by the father, in accordance with the distinction drawn in ourrecent constitution.
1 Freemen also, and the slaves of another person, acquire for you if
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2 A usufructuary or usuary slave acquires under the same conditions forhim who has the usufruct or use.
3 It is settled law that a slave jointly owned acquires for all hisowners in the proportion of their property in him, unless he names oneexclusively in a stipulation, or in the delivery of property to himself,in which case he acquires for him alone; as in the stipulation 'do youpromise to convey to Titius, my master?' If it was by the direction ofone of his joint owners only that he entered into a stipulation, theeffect was formerly doubted; but now it has been settled by our decisionthat (as is said above) under such circumstances he acquires for himonly who gave him the order.

TITLE XXIX. OF THE MODES IN WHICH OBLIGATIONS ARE DISCHARGED
An obligation is always extinguished by performance of what is owed,or by performance of something else with the creditor's assent. It isimmaterial from whom the performance proceeds--be it the debtor himself,or some one else on his behalf: for on performance by a third person thedebtor is released, whether he knows of it or not, and even when it isagainst his will. Performance by the debtor releases, besides himself,his sureties, and conversely performance by a surety releases, besideshimself, the principal debtor.
1 Acceptilation is another mode of extinguishing an obligation, andis, in its nature, an acknowledgement of a fictitious performance. Forinstance, if something is due to Titius under a verbal contract, and hewishes to release it, it can be done by his allowing the debtor to ask'that which I promised thee has thou received?' and by his replying 'Ihave received it.' An acceptilation can be made in Greek, provided theform corresponds to that of the Latin words, as 'exeis labon denariatosa; exo labon.' This process, as we said, discharges only obligationswhich arise from verbal contract, and no others, for it seemed onlynatural that where words can bind words may also loose: but a debt duefrom any other cause may be transformed into a debt by stipulation, andthen released by an imaginary verbal payment or acceptilation. So, too,as a debt can be lawfully discharged in part, so acceptilation may bemade of part only.
2 A stipulation has been invented, commonly called Aquilian, by whichan obligation of any kind whatsoever can be clothed in stipulation form,and then extinguished by acceptilation; for by this process any kind ofobligation may be novated. Its terms, as settled by Gallus Aquilius,are as follow: 'Whatever, and on whatsoever ground, you are or shallbe compellable to convey to or do for me, either now or on a futurespecified day, and for whatsoever I have or shall have against you anaction personal or real, or any extraordinary remedy, and whatsoever ofmine you hold or possess naturally or civilly, or would possess, or nowfail to possess through some wilful fault of your own--as the value ofeach and all of these claims Aulua Agerius stipulated for the paymentof such and such a sum, and payment was formally promised by NumeriusNegidius.' Then conversely, Numerius Negidius asked Aulus Agerius, 'hastthou received the whole of what I have today engaged, by the Aquilianstipulation, to pay thee?' to which Aulus Agerius replied 'I have it,and account it received.'
3 Novation is another mode of extinguishing an obligation, and takesplace when you owe Seius a sum, and he stipulates for payment thereoffrom Titius; for the intervention of a new person gives birth to a newobligation, and the first obligation is transformed into the second, andceases to exist. Sometimes indeed the first stipulation is avoided bynovation even though the second is of no effect: for instance, if you
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)owe Titius a sum, and he stipulates for payment thereof from a pupilwithout his guardian's authority, he loses his claim altogether, foryou, the original debtor, are discharged, and the second obligation isunenforceable. The same does not hold if one stipulate from a slave; forthen the former debtor continues bound as fully as if one had stipulatedfrom no one. But when the original debtor is the promisor, a secondstipulation produces a novation only if it contains something new--ifa condition, for instance, or a term, or a surety be added, or takenaway--though, supposing the addition of a condition, we must beunderstood to mean that a novation is produced only if the conditionis accomplished: if it fails, the prior obligation continues in force.Among the older lawyers it was an established rule, that a novation waseffected only when it was with that intention that the parties enteredinto the second obligation; but as this still left it doubtful whenthe intention was present and when absent, various presumptions wereestablished as to the matter by different persons in different cases.We therefore issued our constitution, enacting most clearly that nonovation shall take place unless the contracting parties expressly statetheir intention to be the extinction of the prior obligation, and thatin default of such statement, the first obligation shall subsist, andhave the second also added to it: the result being two obligationsresting each on its own independent ground, as is prescribed by theconstitution, and as can be more fully ascertained by perusing the same.
4 Moreover, those obligations which are contracted by consent alone aredissolved by a contrary agreement. For instance, if Titius and Seiusagree that the latter shall buy an estate at Tusculum for a hundredaurei, and then before execution on either side by payment of the priceor delivery of the estate they arrange to abandon the sale, they areboth released. The case is the same with hire and the other contractswhich are formed by consent alone.

BOOK IV.

TITLE I. OF OBLIGATIONS ARISING FROM DELICT
Having treated in the preceding Book of contractual and quasicontractualobligations, it remains to inquire into obligations arising from delict.The former, as we remarked in the proper place, are divided into fourkinds; but of these latter there is but one kind, for, like obligationsarising from real contracts, they all originate in some act, that is tosay, in the delict itself, such as a theft, a robbery, wrongful damage,or an injury.
1 Theft is a fraudulent dealing with property, either in itself, or inits use, or in its possession: an offence which is prohibited by naturallaw.
2 The term furtum, or theft, is derived either from furvum, meaning'black,' because it is effected secretly and under cover, and usually bynight: or from fraus, or from ferre, meaning 'carrying off'; or from theGreek word phor, thief, which indeed is itself derived from pherein, tocarry off.
3 There are two kinds of theft, theft detected in the commission, andsimple theft: the possession of stolen goods discovered upon search, andthe introduction of stolen goods, are not (as will appear below) somuch specific kinds of theft as actionable circumstances connectedwith theft. A thief detected in the commission is termed by the Greeksep'autophoro; in this kind is included not only he who is actuallycaught in the act of theft, but also he who is detected in the placewhere the theft is committed; for instance, one who steals from a house,
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)and is caught before he has got outside the door; or who steals olivesfrom an olive garden, or grapes from a vineyard, and is caught whilestill in the olive garden or vineyard. And the definition of theftdetected in the commission must be even further extended, so as toinclude the thief who is caught or even seen with the stolen goods stillin his hands, whether the place be public or private, and whether theperson who sees or catches him be the owner of the property, or somethird person, provided he has not yet escaped to the place where heintended to take and deposit his booty: for if he once escapes there,it is not theft detected in the commission, even if he be found with thestolen goods upon him. What is simple theft is clear from what hasbeen said: that is to say, it is all theft which is not detected in thecommission.
4 The offence of discovery of stolen goods occurs when a person'spremises are searched in the presence of witnesses, and the stolenproperty is found thereon; this makes him liable, even though innocentof theft, to a special action for receiving stolen goods. To introducestolen goods is to pass them off to a man, on whose premises they arediscovered, provided this be done with the intent that they shall bediscovered on his premises rather than on those of the introducer. Theman on whose premises they are found may sue the latter, though innocentof theft, in an action for the introduction of stolen goods. There isalso an action for refusal of search, available against him who preventsanother who wishes to look in the presence of witnesses for stolenproperty; and finally, by the action for nonproduction of stolen goods,a penalty is imposed by the praetor's edict on him who has failed toproduce stolen property which is searched for and found on his premises.But the lastnamed actions, namely, those for receiving stolen goods, forintroducing them, for refusal of search, and for nonproduction, have nowbecome obsolete: for the search for such property is no longer made inthe old fashion, and accordingly these actions went out of use also.It is obvious, however, that any one who knowingly receives and hidesstolen property may be sued by the action for simple theft.
5 The penalty for theft detected in the commission is four times thevalue, and for simple theft twice the value, of the property stolen,whether the thief be a slave or a free person.
6 Theft is not confined to carrying away the property of another withthe intent of appropriation, but comprises also all corporeal dealingwith the property of another against the will of the owner. Thus, fora pawnee to use the thing which he has in pawn, or to use a thingcommitted to one's keeping as a deposit, or to put a thing which is lentfor use to a different use than that for which it was lent, is theft; toborrow plate, for instance, on the representation that the borroweris going to entertain his friends, and then to carry it away into thecountry: or to borrow a horse for a drive, and then to take it out ofthe neighbourhood, or like the man in the old story, to take it intobattle.
7 With regard, however, to those persons who put a thing lent for use toa different purpose than the lender contemplated, the rule is that theyare guilty of theft only if they know it to be contrary to the will ofthe owner, and that if he had notice he would refuse permission; butif they believe that he would give permission, it is not theft: and thedistinction is just, for there is no theft without unlawful intention.
8 It is also said not to be theft if a man turns a thing lent for use toa use other than he believes its owner would sanction, though in pointof fact its owner is consenting. Whence arose the following question:if Antoninus solicits the slave of Peri to steal property of the latter,and convey it to him, and the slave informs Peri of it, who, wishingto detect Antoninus in the very act, allows the slave to convey theproperty to him; can an action of theft, or for corrupting the slave, orneither, be maintained against Antoninus? The case was submitted to us,and we examined the conflicting opinions of the earlier jurists on thematter: some of whom thought that neither action lay, and others, that
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)Peri might sue on theft only. But we, in order to put an end to suchquibbles, have enacted by our decision that in such case both the actionon theft and that for corrupting a slave shall lie. It is true that theslave has not been corrupted by the advances made to him, so that thecase does not come within the rules which introduced the action forsuch corruption: yet the wouldbe corrupter's intention was to make himdishonest, so that he is liable to a penal action, exactly as if theslave had actually been corrupted, lest his immunity from punishmentshould encourage others to perpetrate a similar wrong on a slave lessstrong to resist temptation.
9 A free man too may be the subject of a theft--for instance, a child inmy power, if secretly removed from my control.
10 So too a man sometimes steals his own property--for instance, adebtor who purloins the goods which he has pledged to a creditor.
11 Theft may be chargeable on a person who is not the perpetrator; onhim, namely, by whose aid and abetment a theft is committed. Among suchpersons we may mention the man who knocks money out of your hand foranother to pick up, or who stands in your way that another may snatchsomething from you, or scatters your sheep or your oxen, that anothermay steal them, like the man in the old books, who waved a red cloth tofrighten a herd. If the same thing were done as a frolic, without theintention of assisting a theft, the proper action is not theft, but onthe case. Where, however, Titius commits theft with the aid of Maevius,both are liable to an action on theft. A man, too, is held to have aidedand abetted a theft who places a ladder under a window, or breaks opena window or a door, in order that another may steal, or who lends toolsfor the breaking of them open, or a ladder to place under a window, ifhe knows the object for which they are borrowed. It is clear that aman is not liable on theft, who, though he advises and instigates anoffence, does not actually aid in its commission.
12 If a child in power, or a slave, steal property of his father ormaster, it is theft, and the property is deemed stolen, so that no onecan acquire it by usucapion until it has returned into the hands of theowner; but no action will lie on the theft, because between a son inpower and his father, or between a slave and his master, no action willlie on any ground whatsoever. But if the offender is aided and abettedby a third person, the latter is liable to an action on theft, because atheft has in fact been committed, and by his aid and abetment.
13 The action on theft will lie at the suit of any person interested inthe security of the property, even though he be not its owner: indeed,even the owner cannot maintain the action unless he suffers damage fromthe loss.
14 Hence, when a pawn is stolen the pawnee can sue, even though hisdebtor be perfectly able to pay the debt; for it is more advantageousto him to rely on the pledge, than to bring a personal action: and thisrule is so unbending that even the pawnor who steals a pawn is suablefor theft by the pawnee.
15 So, if clothes are delivered to be cleaned or finished or mended fora certain remuneration, and then are stolen, it is the fuller or tailorwho can sue on the theft, and not the owner; for the owner suffersnothing by the loss, having the action of letting against the fuller ortailor for the recovery of his property. Similarly a purchaser in goodfaith, even though a good title as owner is not given to him, can bringthe action of theft if the property is stolen, exactly like the pawnee.The action is, however, not maintainable at the suit of a fuller ortailor, unless he is solvent, that is to say, unless he is able to fullyindemnify the owner; if he is insolvent, the owner cannot recover fromhim, and so can maintain an action against the thief, being, on thishypothesis, interested in the recovery of the property. Where the fulleror tailor is only partly instead of wholly solvent the rule is the same.
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)16 The older lawyers held that what has been said of the fuller andtailor applied also to the borrower for use, on the ground that asthe remuneration which the fuller receives makes him responsible forcustody, so the advantages which the borrower derives from the userequires him to keep it safely at his peril. Our wisdom, however, hasamended the law in this particular in our decisions, by allowing theowner the option of suing either the borrower by action on the loan, orthe thief by action of theft; though when his choice has been determinedhe cannot change his mind, and resort to the other action. If he prefersto sue the thief, the borrower is absolutely released from liability;but if he proceeds against the borrower, he cannot in any way himselfsue the thief on the stealing, though this may be done by the borrower,who is defendant in the other action, provided that the owner knew, atthe time when he began his action against the borrower, that the thinghad been stolen. If he is ignorant of this, or even if he is merelydoubtful whether the borrower still has the property in his possessionor not, and sues him on the loan, he may, on subsequently learning thefacts, and if he wishes to drop the action which he has commenced, andsue the thief instead, adopt this course, in which case no obstacle isto be thrown in his way, because it was in ignorance that he took actionand sued the borrower on the loan. If, however, the owner has beenindemnified by the borrower, in no case can he bring the action of theftagainst the thief, as his rights of action pass to the person who hascompensated him for the loss of his property. Conversely it is clear,that if, at the outset, the owner began an action on the loan againstthe borrower, not knowing that the property had been stolen, andsubsequently, on learning this, proceeded against the thief instead,the borrower is absolutely released from liability, whatever may be theresult of the owner's action against the thief; the rule being the same,whether the borrower be wholly or only partially insolvent.
17 As a depositary is not answerable for the safe keeping of the thingdeposited, but only for fraud, and, if it is stolen, is not compellableto make restitution by action of deposit, he has no interest if it islost, and therefore the action of theft is maintainable only by thedepositor.
18 Finally, it has been a question whether a child below the age ofpuberty, who carries away the property of another, is guilty of theft.The answer is that, as theft depends on intention, obligation by theftis not incurred unless the child is near puberty, and so understands itsdelinquency.
19 The object of the action on theft, whether it be for double orquadruple the value of the goods stolen, is merely the recovery of thepenalty; to recover the goods themselves or their value the owner hasan independent remedy by vindication or condiction. The former isthe proper remedy when it is known who is in possession of the goods,whether this be the thief or any one else: the latter lies against thethief or his heir, whether in possession of the stolen property or not.

TITLE II. OF ROBBERY
Robbery is chargeable also as theft; for who deals with the propertyof another more against that other's will than the robber? And thus thedescription of the robber as an audacious thief is a good one. However,as a special remedy for this offence the praetor has introduced theaction for robbery, or rapine with violence, which may be brought withina year for four times the value, after a year for simple damages, andwhile lies even when only a single thing of the slightest value has beentaken with violence. This fourfold value, however, is not all penalty,nor is there an independent action for the recovery of the property orits value, as we observed was the case in the action of theft detectedin the commission; but the thing or its value is included in thefourfold, so that, in point of fact, the penalty is three times the

Página 98



Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)value of the property, and this whether the robber be taken in the actor not; for it would be absurd to treat a robber more lightly than onewho carries off property merely secretly.
1 This action is maintainable only where the robbery is attended withwrongful intention; consequently, if a man by mistake thought thatproperty was his own, and, in his ignorance of law, forcibly carried itoff in the belief that it was lawful for an owner to take away, even byforce, a thing belonging to himself from a person in whose possession itwas, he cannot be held liable to this action; and similarly on principlehe would not in such a case be suable for theft. Lest, however, robbers,under the cloak of such a plea, should discover a method of gratifyinga grasping habit with impunity, the law has been amended upon this pointby imperial constitutions, by which it is enacted that it shall not belawful for any one to forcibly carry off movable property, inanimate oranimate, even though he believe it to belong to him; and that whosoeverdisobeys this shall forfeit the property, if, in fact, it be his, and ifit be not, shall restore it, and along with it its value in money.And by the said constitutions it is also declared that this provisionrelates not only to movables (of which alone robbery can be committed),but also to forcible entries on land and houses, so as to deter men fromall violent seizing upon property whatsoever under the cloak of suchexcuses.
2 In order to support this action it is not necessary that the goodsof which robbery has been committed should belong to the plaintiff,provided they were taken from among his property. Thus, if a thing belet, or lent, or pledged to Titius, or even deposited with him undersuch circumstances that he has an interest in its not being carriedoff--for instance, by his having undertaken the entire responsibilityfor its safe custody;--or if he possesses it in good faith, or has ausufruct or any other right in it whereby he suffers loss or incursliability through its being forcibly taken from him, the action willbe maintainable by him; not necessarily in order to restore to him theownership, but only to compensate him for what it is alleged he has lostby its being taken from his goods or withdrawn from his means. In fact,it may be said generally that where, supposing property to be takensecretly, the action of theft will lie, the action on robbery will lieat suit of the same person, if it be taken with violence.

TITLE III. OF THE LEX AQUILIA
Unlawful damage is actionable under the lex Aquilia, whose first chapterprovides that if a slave of another man, or a quadruped from his flocksor herds, be unlawfully killed, the offender shall pay to the ownerwhatever was the highest value thereof within the year next immediatelypreceding.
1 From the fact that this enactment does not speak of quadrupeds simply,but only of such quadrupeds as are usually included under the idea offlocks and herds, it is to be inferred that it has no application towild animals or to dogs, but only to such beasts as can properly be saidto graze in herds, namely horses, mules, asses, oxen, sheep, and goats.It is settled, too, that swine come under its operation, for they arecomprehended in 'herds' because they feed in this manner; thus Homer inhis Odyssey, as quote by Aelius Marcianus in his Institutes, says, Youwill find him sitting among his swine, and they are feeding by the Rockof Corax, over against the spring Arethusa.'
2 To kill unlawfully is to kill without any right; thus a man who killsa robber is not liable to this action, if he could in no other wayescape the danger by which he was threatened.
3 So, too, where one man kills another by misadventure, he is not liableunder this statute, provided there is no fault or carelessness on his
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4 Accordingly, if a man, while playing or practising with javelins, runsyour slave through as he passes by, a distinction is drawn. If it bedone by a soldier in his exercising ground, that is to say, where suchpractice is usually conducted, he is in no way to blame; but if it bedone by some one else, his carelessness will make him liable; and soit is with the soldier, if he do it in some place other than thatappropriated to military exercises.
5 So, too, if a man is trimming a tree, and kills your slave as hepasses by with a bough which he lets fall, he is guilty of negligence,if it is near a public way, or a private path belonging to a neighbour,and he does not call out to give people warning; but if he calls out,and the slave takes no pains to get out of the way, he is not to blame.Nor would such a man be liable, if he was cutting a tree far away froma road, or in the middle of a field, even if he did not call out; forstrangers had no business to be there.
6 Again, if a surgeon operates on your slave, and then neglectsaltogether to attend to his cure, so that the slave dies in consequence,he is liable for his carelessness.
7 Sometimes, too, unskilfulness is undistinguishable fromcarelessness--as where a surgeon kills your slave by operating upon himunskilfully, or by giving him wrong medicines;
8 and similarly, if your slave is run over by a team of mules, whichthe driver has not enough skill to hold, the latter is suable forcarelessness; and the case is the same if he was simply not strongenough to hold them, provided they could have been held by a strongerman. The rule also applies to runaway horses, if the running away is dueto the rider's deficiency either in skill or strength.
9 The meaning of the words of the statute 'whatever was of the highestvalue thereof within the year' is that if any one, for instance, killsa slave of yours, who at the moment of his death is lame, or maimed, orblind of one eye, but within the year was sound and worth a price, theperson who kills him is answerable not merely for his value at the timeof his death, but for his highest value within the year. It is owing tothis that the action under this statute is deemed to be penal, becausea defendant is sometimes bound to pay a sum not merely equivalent to thedamage he has done, but far in excess of it; and consequently, the rightof suing under the statute does not pass against the heir, though itwould have done so if the damages awarded had never exceeded the actualloss sustained by the plaintiff.
10 By juristic construction of the statute, though not so enacted in itsterms, it has been settled that one must not only take account, in theway we have described, of the value of the body of the slave or animalkilled, but must also consider all other loss which indirectly fallsupon the plaintiff through the killing. For instance, if your slavehas been instituted somebody's heir, and, before he has by your orderaccepted, he is slain, the value of the inheritance you have missed mustbe taken into consideration; and so, too, if one of a pair of mules,or one of four chariot horses, or one of a company of slave players iskilled, account is to be taken not only of what is killed, but also ofthe extent to which the others have been depreciated.
11 The owner whose slave is killed has the option of suing the wrongdoerfor damages in a private action under the lex Aquilia, or of accusinghim on a capital charge by indictment.
12 The second chapter of the lex Aquilia is now obsolete;
13 the third makes provision for all damage which is not covered by thefirst. Accordingly, if a slave or some quadruped which comes within
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)its terms, is wounded, or if a quadruped which does not come within itsterms, such as a dog or wild animal, is wounded or killed, an action isprovided by this chapter; and if any other animal or inanimate thingis unlawfully damaged, a remedy is herein afforded; for all burning,breaking, and crushing is hereby made actionable, though, indeed, thesingle word 'breaking' covers all these offences, denoting as it doesevery kind of injury, so that not only crushing and burning, but anycutting, bruising, spilling, destroying, or deteriorating is herebydenominated. Finally, it has been decided that if one man mixessomething with another's win or oil, so as to spoil its naturalgoodness, he is liable under this chapter of the statute.
14 It is obvious that, as a man is liable under the first chapteronly where a slave or quadruped is killed by express design or throughnegligence on his part, so, too, he is answerable for all other damageunder this chapter only where it results from some wilful act orcarelessness of his. Under this chapter, however, it is not the highestvalue which the thing had within a year, but that which it had withinthe last thirty days, which is chargeable on the author of the mischief.
15 It is true that here the statute does not expressly say 'the highestvalue,' but Sabinus rightly held that the damages must be assessed asif the words 'highest value' occurred also in this chapter; the Romanpeople, who enacted this statute on the proposal of Aquilius thetribune, having thought it sufficient to use them in the first chapteronly.
16 It is held that a direct action lies under this statute only when thebody of the offender is substantially the instrument of mischief. If aman occasions loss to another in any other way, a modified action willusually lie against him; for instance, if he shuts up another man'sslave or quadruped, so as to starve him or it to death, or drives hishorse so hard as to knock him to pieces, or drives his cattle over aprecipice, or persuades his slave to climb a tree or go down a well,who, in climbing the one or going down the other, is killed or injuredin any part of his body, a modified action is in all these cases givenagainst him. But if a slave is pushed off a bridge or bank into ariver, and there drowned, it is clear from the facts that the damageis substantially done by the body of the offender, who is consequentlyliable directly under the lex Aquilia. If damage be done, not by thebody or to a body, but in some other form, neither the direct nor themodified Aquilian action will lie, though it is held that the wrongdoeris liable to an action on the case; as, for instance, where a man ismoved by pity to loose another's slave from his fetters, and so enableshim to escape.

TITLE IV. OF INJURIES
By injury, in a general sense, is meant anything which is done withoutany right. Besides this, it has three special significations;for sometimes it is used to express outrage, the proper word forwhich--contumely--is derived from the verb 'to contemn,' and so isequivalent to the Greek 'ubris': sometimes it means culpable negligence,as where damage is said to be done (as in the lex Aquilia) 'withinjury,' where it is equivalent to the Greek 'adikema'; and sometimesiniquity and injustice, which the Greeks express by 'adikia'; thus alitigant is said to have received an 'injury' when the praetor or judgedelivers an unjust judgement against him.
1 An injury or outrage is inflicted not only by striking with thefirst, a stick, or a whip, but also by vituperation for the purpose ofcollecting a crowd, or by taking possession of a man's effects onthe ground that he was in one's debt; or by writing, composing, orpublishing defamatory prose or verse, or contriving the doing of any ofthese things by some one else; or by constantly following a matron, or
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2 An outrage or injury may be suffered either in one's own person, orin the person of a child in one's power, or even, as now is generallyallowed, in that of one's wife. Accordingly, if you commit an 'outrage'on a woman who is married to Titius, you can be sued not only in her ownname, but also in those of her father, if she be in his power, and ofher husband. But if, conversely, it be the husband who is outraged, thewife cannot sue; for wives should be protected by their husbands, nothusbands by their wives. Finally, a father-in-law may sue on an outragecommitted on his daughterinlaw, if the son to whom she is married is inhis power.
3 Slaves cannot be outraged themselves, but their master may be outragedin their person, though not by all the acts by which an outrage might beoffered to him in the person of a child or wife, but only by aggravatedassaults or such insulting acts as clearly tend to dishonour the masterhimself: for instance, by flogging the slave, for which an action lies;but for mere verbal abuse of a slave, or for striking him with the fist,the master cannot sue.
4 If an outrage is committed on a slave owned by two or more personsjointly, the damages to be paid to these severally should be assessedwith reference not to the shares in which they own him, but to theirrank or position, as it is to the reputation and not to the propertythat the injury is done;
5 and if an outrage is committed on a slave belonging to Maevius, butin whom Titius has a usufruct, the injury is deemed to be done to theformer rather than to the latter.
6 But if the person outraged is a free man who believes himself to beyour slave, you have no action unless the object of the outrage wasto bring you into contempt, though he can sue in his own name. Theprinciple is the same when another man's slave believes himself tobelong to you; you can sue on an outrage committed on him only when itsobject is to bring contempt upon you.
7 The penalty prescribed for outrage in the Twelve Tables was, for alimb disabled, retaliation, for a bone merely broken a pecuniary mulctproportionate to the great poverty of the age. The praetors, however,subsequently allowed the person outraged to put his own estimate on thewrong, the judge having a discretion to condemn the defendant either inthe sum so named by the plaintiff, or in a less amount; and of thesetwo kinds of penalties that fixed by the Twelve Tables is now obsolete,while that introduced by the praetors, which is also called 'honorary,'is most usual in the actual practice of the courts. Thus the pecuniarycompensation awarded for an outrage rises and falls in amount accordingto the rank and character of the plaintiff, and this principle isnot improperly followed even where it is a slave who is outraged; thepenalty where the slave is a steward being different from what it iswhen he is an ordinary menial, and different again when he is condemnedto wear fetters.
8 The lex Cornelia also contains provisions as to outrages, andintroduced an action on outrage, available to a plaintiff who allegesthat he has been struck or beaten, or that a forcible entry has beenmade upon his house; the term 'his house' including not only one whichbelongs to him and in which he lives but also one which is hired by him,or in which he is received gratuitously as a guest.
9 An outrage becomes 'aggravated' either from the atrocious character ofthe act, as where a man is wounded or beaten with clubs by another; orfrom the place where it is committed, for instance, in the theatre orforum, or in full sight of the praetor; or from the rank of the personoutraged,--if it be a magistrate, for instance, or if a senator beoutraged by a person of low condition, or a parent by his child, or a
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)patron by his freedman; for such an injury done to a senator, a parent,or a patron has a higher pecuniary compensation awarded for it than onedone to a mere stranger, or to a person of low condition. Sometimes toothe position of the wound makes an outrage aggravated, as where a manis struck in the eye. Whether the person on whom such an outrage isinflicted is independent or in the power of another is almost entirelyimmaterial, it being considered aggravated in either case.
10 Finally, it should be observed that a person who has been outragedalways has his option between the civil remedy and a criminalindictment. If he prefers the former, the penalty which is imposeddepends, as we have said, on the plaintiff's own estimate of the wronghe has suffered; if the latter, it is the judge's duty to inflict anextraordinary penalty on the offender. It should be remembered, however,that by a constitution of Zeno persons of illustrious or still higherrank may bring or defend such criminal actions on outrage by an agent,provided they comply with the requirements of the constitution, as maybe more clearly ascertained by a perusal of the same.
11 Liability to an action on outrages attaches not only to him whocommits the act,--the striking of a blow, for instance--but alsoto those who maliciously counsel or abet in the commission, as, forinstance, to a man who gets another struck in the face.
12 The right of action on outrage is lost by condonation; thus, if a manbe outraged, and takes no steps to obtain redress, but at once letsthe matter, as it is said, slip out of his mind, he cannot subsequentlyalter his intentions, and resuscitate an affront which he has onceallowed to rest.

TITLE V. OF QUASI-DELICTAL OBLIGATIONS
The obligation incurred by a judge who delivers an unjust or partialdecision cannot properly be called delictal, and yet it does not arisefrom contract; consequently, as he cannot but be held to have done awrong, even though it may be due to ignorance, his liability would seemto be quasidelictal, and a pecuniary penalty will be imposed on him atthe judge's discretion.
1 Another case of quasidelictal obligation is that of a person fromwhose residence, whether it be his own, or rented, or gratuitously lenthim, anything is thrown or poured out whereby another is injured; thereason why his liability cannot properly be called delictal being thatit is usually incurred through the fault of some other person, such asa slave or freedman. Of a similar character is the obligation of one whokeeps something placed or hung over a public way, which might fall andinjure any one. In this last case the penalty has been fixed at tenaurei; in that of things thrown or poured out of a dwelling-house theaction is for damages equivalent to double the loss sustained, thoughif a free man be thereby killed the penalty is fixed at fifty aurei, andeven if he be merely injured he can sue for such damages as the judgeshall in his discretion award; and here the latter should take intoaccount the medical and other expenses of the plaintiff's illness, aswell as the loss which he has sustained through being disabled fromwork.
2 If a son in power lives apart from his father, and anything is thrownor poured out of his place of residence, or if he has anything so placedor hung as to be dangerous to the public, it is the opinion of Julianthat no action lies against the father, but that the son should be madesole defendant; and the same principle should be applied to a son inpower who is made a judge, and delivers an unjust or partial decision.
3 Similarly shipowners, inn and stable keepers are liable as on aquasi-delict for wilful damage or theft committed in their ships, inns,
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)or stables, provided the act be done by some or one of their servantsthere employed, and not by themselves; for the action which is given insuch cases is not based on contract, and yet as they are in some senseat fault for employing careless or dishonest servants, their liabilitywould seem to be quasidelictal. In such circumstances the action whichis given is on the case, and lies at suit of the injured person's heir,though not against the heir of the shipowner, inn or stable keeper.

TITLE VI. OF ACTIONS
The subject of actions still remains for discussion. An action isnothing else than the right of suing before a judge for what is due toone.
1 The leading division of all actions whatsoever, whether tried beforea judge or a referee, is into two kinds, real and personal; that is tosay, the defendant is either under a contractual or delictal obligationto the plaintiff, in which case the action is personal, and theplaintiff's contention is that the defendant ought to convey somethingto, or do something for him, or of a similar nature; or else, thoughthere is no legal obligation between the parties, the plaintiff assertsa ground of action against some one else relating to some thing, inwhich case the action is real. Thus, a man may be in possession of somecorporeal thing, in which Titius claims a right of property, and whichthe possessor affirms belongs to him; here, if Titius sues for itsrecovery, the action is real.
2 It is real also if a man asserts that he has a right of usufruct overa landed estate or a house, or a right of going or driving cattle overhis neighbour's land, or of drawing water from the same; and so too arethe actions relating to urban servitudes, as, for instance, where a manasserts a right to raise his house, to have an uninterrupted prospect,to project some building over his neighbour's land, or to rest the beamsof his own house on his neighbour's wall. Conversely, there are actionsrelating to usufructs, and to rustic and urban servitudes, of a contraryimport, which lie at the suit of plaintiffs who deny their opponent'sright of usufruct, of going or driving cattle, of drawing water, ofraising their house, or having an uninterrupted view, of projecting somebuilding over the plaintiff's land, or of resting the beams of theirhouse in the plaintiff's wall. These actions too are real, but negative,and never occur in disputes as to corporeal things, in which theplaintiff is always the party out of possession; and there is noaction by which the possessor can (as plaintiff) deny that the thing inquestion belongs to his adversary, except in one case only, as to whichall requisite information can be gathered from the fuller books of theDigest.
3 The actions which have hitherto been mentioned, and others whichresemble them, are either of statutory origin, or at any rate belong tothe civil law. There are other actions, however, both real and personal,which the praetor has introduced in virtue of his jurisdiction, and ofwhich it is necessary to give examples. For instance, he will usually,under the circumstances to be mentioned, allow a real action to bebrought with a fictitious allegation--namely, that the plaintiff hasacquired a title by usucapion where this, in fact, is not the case;or, conversely, he will allow a fictitious plea on the part of thedefendant, to the effect that the plaintiff has not acquired such atitle where, in point of fact, he has.
4 Thus, if possession of some object be delivered on a ground sufficientto legally transfer the same--for instance, under a sale or gift, aspart of a dowry, or as a legacy--and the transferee has not yet acquireda complete title by usucapion, he has no direct real action for itsrecovery, if he accidentally loses possession, because by the civil lawa real action lies at the suit of the owner only. But as it seemed hard
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5 Conversely, if a person, while absent in the service of the State, orwhile in the power of an enemy, acquires by usucapion property belongingto some one resident at home, the latter is allowed, within a yearfrom the cessation of the possessor's public employment, to sue fora recovery of the property by a rescission of the usucapion: byfictitiously alleging, in other words, that the defendant has not thusacquired it; and the praetor from motives of equity allows this kind ofaction to be brought in certain other cases, as to which information maybe gathered from the larger work of the Digest or Pandects.
6 Similarly, if a person conveys away his property in fraud ofcreditors, the latter, on obtaining from the governor of the province adecree vesting in them possession of the debtor's estate, are allowed toavoid the conveyance, and sue for the recovery of the property; in otherwords, to allege that the conveyance has never taken place, and that theproperty consequently still belongs to the debtor.
7 Again, the Servian and quasi-Servian actions, the latter of whichis also called 'hypothecary,' are derived merely from the praetor'sjurisdiction. The Servian action is that by which a landlord suesfor his tenant's property, over which he has a right in the natureof mortgage as security for his rent; the quasi-Servian is a similarremedy, open to every pledgee or hypothecary creditor. So far then asthis action is concerned, there is no difference between a pledge and ahypothec: and indeed whenever a debtor and a creditor agree that certainproperty of the former shall be the latter's security for his debt, thetransaction is called a pledge or a hypothec indifferently. In otherpoints, however, there is a distinction between them; for the term'pledge' is properly used only where possession of the property inquestion is delivered to the creditor, especially if that property bemovable: while a hypothec is, strictly speaking, such a right created bymere agreement without delivery of possession.
8 Besides these, there are also personal actions which the praetor hasintroduced in virtue of his jurisdiction, for instance, that broughtto enforce payment of money already owed, and the action on a banker'sacceptance, which closely resembled it. By our constitution, however,the first of these actions has been endowed with all the advantageswhich belonged to the second, and the latter, as superfluous, hastherefore been deprived of all force and expunged from our legislation.To the praetor is due also the action claiming an account of thepeculium of a slave or child in power, that in which the issue iswhether a plaintiff has made oath, and many others.
9 The action brought to enforce payment of money already owed isthe proper remedy against a person who, by a mere promise, withoutstipulation, has engaged to discharge a debt due either from himself orfrom some third party. If he has promised by stipulation, he is liableby the civil law.
10 The action claiming an account of a peculium is a remedy introducedby the praetor against a master or a father. By strict law, such personsincur no liability on the contracts of their slaves or children inpower; yet it is only equitable that damages should still be recoverableagainst them to the extent of the peculium, in which children in powerand slaves have a sort of property.
11 Again, if a plaintiff, on being challenged by the defendant, deposeson oath that the latter owes him the money which is the object of theaction, and payment is not made to him, the praetor most justly grantsto him an action in which the issue is, not whether the money is owing,but whether the plaintiff has sworn to the debt.
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12 There is also a considerable number of penal actions which thepraetor has introduced in the exercise of his jurisdiction; forinstance, against those who in any way injure or deface his album;or who summon a parent or patron without magisterial sanction; or whoviolently rescue persons summoned before himself, or who compass such arescue; and others innumerable.
13 'Prejudicial' actions would seem to be real, and may be exemplifiedby those in which it is inquired whether a man is free born, or hasbecome free by manumission, or in which the question relates to achild's paternity. Of these the first alone belongs to the civil law:the others are derived from the praetor's jurisdiction.
14 The kinds of action having been thus distinguished, it is clear thata plaintiff cannot demand his property from another in the form 'if itbe proved that the defendant is bound to convey.' It cannot be said thatwhat already belongs to the plaintiff ought to be conveyed to him, forconveyance transfers ownership, and what is his cannot be made more histhan it is already. Yet for the prevention of theft, and multiplicationof remedies against the thief, it has been provided that, besides thepenalty of twice or four times the value of the property stolen, theproperty itself, or its value, may be recovered from the thief by apersonal action in the form 'if it be proved that the defendant ought toconvey,' as an alternative for the real action which is also availableto the plaintiff, and in which he asserts his ownership of the stolenproperty.
15 We call a real action a 'vindication,' and a personal action, inwhich the contention is that some property should be conveyed to us, orsome service performed for us, a 'condiction,' this term being derivedfrom condicere, which has an old meaning of 'giving notice.' To calla personal action, in which the plaintiff contends that the defendantought to convey to him, a condiction, is in reality an abuse of theterm, for nowadays there is no such notice as was given in the oldaction of that name.
16 Actions may be divided into those which are purely reparative, thosewhich are purely penal, and those which are mixed, or partly reparative,partly penal.
17 All real actions are purely reparative. Of personal actions thosewhich spring from contract are nearly all of the same character; forinstance, the actions on loans of money, or stipulations, on loans foruse, on deposit, agency, partnership, sale, and hire. If, however,the action be on a deposit occasioned by a riot, a fire, the fall of abuilding, or a shipwreck, the praetor enables the depositor to recoverdouble damages, provided he sues the bailee in person; he cannot recoverdouble damages from the bailee's heir, unless he can prove personalfraud against the latter. In these two cases the action, though oncontract, is mixed.
18 Actions arising from delict are sometimes purely penal, sometimesare partly penal and partly reparative, and consequently mixed. The soleobject of the action of theft is the recovery of a penalty, whetherthat penalty be four times the value of the property stolen, as intheft detected in the commission, or only twice that value, as in simpletheft. The property itself is recoverable by an independent action inwhich the person from whom it has been stolen claims it as his own,whether it be in the possession of the thief himself or of some thirdperson; and against the thief himself he may even bring a condiction, torecover the property or its value.
19 The action on robbery is mixed, for the damages recoverablethereunder are four times the value of the property taken, threefourthsbeing pure penalty, and the remaining fourth compensation for the losswhich the plaintiff has sustained. So too the action on unlawful damageunder the lex Aquilia is mixed, not only where the defendant denies his
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)liability, and so is sued for double damages, but also sometimes wherethe claim is for simple damages only; as where a lame or one-eyed slaveis killed, who within the year previous was sound and of large value; inwhich case the defendant is condemned to pay his greatest value withinthe year, according to the distinction which has been drawn above.Persons too who are under an obligation as heirs to pay legacies ortrust bequests to our holy churches or other venerable places, andneglect to do so until sued by the legatee, are liable to a mixedaction, by which they are compelled to give the thing or pay the moneyleft by the deceased, and, in addition, an equivalent thing or sum aspenalty, the condemnation being thus in twice the value of the originalclaim.
20 Some actions are mixed in a different sense, being partly real,partly personal. They are exemplified by the action for the division ofa 'family,' by which one of two or more joint heirs can enforce againstthe other or rest a partition of the inheritance, and by the actionsfor the division of common property, and for rectification of boundariesbetween adjoining landed proprietors. In these three actions the judgehas power, according as shall to him seem fair and equitable, to adjudgeany part of the joint property, or of the land in dispute, to any oneof the parties, and to order any one of them who seems to have an undueadvantage in the partition or rectification to pay a certain sum ofmoney to the other or the rest as compensation.
21 The damages recoverable in an action may be either once, twice,three, or four times the value of the plaintiff's original interest;there is no action by which more than fourfold damages can be claimed.
22 Single damages only are recoverable in the actions on stipulation,loan for consumption, sale, hire, agency, and many others besides.
23 Actions claiming double damages are exemplified by those on simpletheft, on unlawful damage under the lex Aquilia, on certain kinds ofdeposit, and for corruption of a slave, which lies against any one bywhose instigation and advice another man's slave runs away, or becomesdisobedient to his master, or takes to dissolute habits, or becomesworse in any way whatsoever, and in which the value of property whichthe runaway slave has carried off is taken into account. Finally, as weremarked above, the action for the recovery of legacies left to placesof religion is of this character.
24 An action for triple damages is grounded when a plaintiff makes anoverstatement of his claim in the writ of summons, in consequence ofwhich the officers of the court take too large a fee from the defendant.In such a case the latter will be able to recover from the plaintiffthree times the loss which he sustains by the overcharge, includingin these damages simple compensation for the sum paid in excess of theproper fee. This is provided by a distinguished constitution in ourCode, under which a statutory condiction clearly lies for the damages inquestion.
25 Quadruple damages are recoverable by the action on theft detectedin the commission, by the action on intimidation, and by the actiongrounded on the giving of money in order to induce one man to bring avexatious suit against another, or to desist from a suit when brought.Under our constitution too a statutory condiction lies for the recoveryof fourfold damages from officers of the court, who exact money fromdefendants in excess of its provisions.
26 There is this difference between the actions on simple theft and forthe corruption of a slave, and the other of which we spoke in connexionwith them, that by the two former double damages are recoverable underany circumstances; the latter, namely the action on unlawful damageunder the lex Aquilia, and that on certain kinds of deposit, entaildouble damages on the defendant only if he denies his liability; if headmits it, simple damages alone can be recovered. The damages are doubleunder an action for recovery of legacies left to religious places not

Página 107



Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)only when the liability is denied, but also when the defendant delayspayment until sued by the order of a magistrate; if he admits hisliability, and pays before being so sued, he cannot be compelled to paymore than the original debt.
27 The action on intimidation also differs from the others which wementioned in the same connexion, in that it contains in its very naturean implied condition that the defendant is entitled to acquittal if, onbeing so ordered by the judge, he restores to the plaintiff the propertyof which the latter has been deprived. In other actions of the sameclass this is not so; for instance, in the action on theft detectedin the commission, the defendant has under any circumstances to payfourfold damages.
28 Again, some actions are equitable, others are actions of strictlaw. To the former class belong the actions on sale, hire, unauthorisedagency, agency proper, deposit, partnership, guardianship, loan for use,mortgage, division of a 'family,' partition of joint property, thoseon the innominate contracts of sale by commission and exchange, and thesuit for recovery of an inheritance. Until quite recently it was a mootpoint whether the lastnamed was properly an equitable action, but ourconstitution has definitely decided the question in the affirmative.
29 Formerly too the action for the recovery of a dowry was an equitableaction: but as we found that the action on stipulation was moreconvenient, we have, while establishing many distinctions, attachedall the advantages which the former remedy possessed to the actionon stipulation, when employed for the recovery of a dowry. The formeraction being thus by a judicious reform abolished, that on stipulation,by which it has been replaced, has deservedly been invested with allthe characteristics of an equitable action, so far as and whenever it isbrought for the recovery of a dowry. We have also given persons entitledto sue for such recovery a tacit hypothec over the husband's property,but this right is not to give any priority over other hypothecarycreditors except where it is the wife herself who sues to recoverher dowry; it being in her interest only that we have made this newprovision.
30 In equitable actions the judge has full power to assess on good andfair grounds the amount due to the plaintiff, and in so doing to takeinto account counterclaims of the defendant, condemning the latter onlyin the balance. Even in actions of strict law counterclaims have beenpermitted since a rescript of the Emperor Marcus, the defendant meetingthe plaintiff's claim by a plea of fraud. By our constitution, however,a wider field has been given to the principle of setoff, when thecounterclaim is clearly established, the amount claimed in theplaintiff's action, whether real or personal, or whatever its nature,being reduced by operation of law to the extent of the defendant'scounterclaim. The only exception to this rule is the action on deposit,against which we have deemed it no less than dishonest to allow anycounterclaim to be set up; for if this were permitted persons mightbe fraudulently prevented from recovering property deposited under thepretence of a setoff.
31 There are some actions again which we call arbitrary, because theirissue depends on an 'arbitrium' or order of the judge. Here, unless onsuch order the defendant satisfies the plaintiff's claim by restoring orproducing the property, or by performing his obligation, or in a noxalaction by surrendering the guilty slave, he ought to be condemned. Someof such actions are real, others personal. The former are exemplifiedby the Publician action, the Servian action for the recovery of a tenantfarmer's stock, and the quasi-Servian or socalled hypothecary action;the latter by the actions on intimidation and on fraud, by that for therecovery of a thing promised at a particular place, and by the actionclaiming production of property. In all these actions, and others of asimilar nature, the judge has full power to determine on good and justgrounds, according to the circumstances of each particular case, theform in which reparation ought to be made to the plaintiff.
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32 It is the judge's duty, in delivering judgement, to make his award asdefinite as possible, whether it relate to the payment of money orthe delivery of property, and this even when the plaintiff's claim isaltogether unliquidated.
33 Formerly, if the plaintiff, in his statement of claim, demanded morethan he was entitled to, his case fell to the ground, that is, he losteven that which was his due, and in such cases the praetor usuallydeclined to restore him to his previous position, unless he was a minor;for in this matter too the general rule was observed of giving relief tominors after inquiry made, if it were proved that they had made an errorowing to their lack of years. If, however, the mistake was entirelyjustifiable, and such as to have possibly misled even the discreetest ofmen, relief was afforded even to persons of full age, as in the case ofa man who sues for the whole of a legacy, of which part is found tohave been taken away by codicils subsequently discovered; or where suchsubsequently discovered codicils give legacies to other persons, sothat, the total amount given in legacies being reduced under the lexFalcidia, the first legatee is found to have claimed more than thethreefourths allowed by that statute. Overstatement of claim takes fourforms; that is, it may relate either to the object, the time, the place,or the specification. A plaintiff makes an overclaim in the object when,for instance, he sues for twenty aurei while only ten are owing to him,or when, being only part owner of property, he sues to recover the wholeor a greater portion of it than he is entitled to. Overclaim in respectof time occurs when a man sues for money before the day fixed forpayment, or before the fulfilment of a condition on which payment wasdependent; for exactly as one who pays money only after it falls dueis held to pay less than his just debt, so one who makes his demandprematurely is held to make an overclaim. Overclaim in respect of placeis exemplified by a man suing at one place for performance of a promisewhich it was expressly agreed was to be performed at another, withoutany reference, in his claim, to the latter: as, for instance, if a man,after stipulating thus, 'Do you promise to pay at Ephesus?' were toclaim the money as due at Rome, without any addition as to Ephesus.This is an overclaim, because by alleging that the money is due at Romesimply, the plaintiff deprives his debtor of the advantage he might havederived from paying at Ephesus. On this account an arbitrary action isgiven to a plaintiff who sues at a place other than that agreed uponfor payment, in which the advantage which the debtor might have had inpaying at the latter is taken into consideration, and which usually isgreatest in connexion with commodities which vary in price from districtto district, such as wine, oil, or grain; indeed even the intereston loans of money is different in different places. If, however, aplaintiff sues at Ephesus--that is, in our example, at the place agreedupon for the payment--he need do no more than simply allege the debt,as the praetor too points out, because the debtor has all the advantagewhich payment in that particular place gives him. Overclaim in respectof specification closely resembles overclaim in respect of place, andmay be exemplified by a man's stipulating from you 'do you promiseto convey Stichus or ten aurei?' and then suing for the one or theother--that is to say, either for the slave only, or for the money only.The reason why this is an overclaim is that in stipulations of this sortit is the promisor who has the election, and who may give the slaveor the money, whichever he prefers; consequently if the promisee sues,alleging that either the money alone, or the slave alone, ought to beconveyed to him, he deprives his adversary of his election, and therebyputs him in a worse position, while he himself acquires an undueadvantage. Other cases of this form of overclaim occur where a man,having stipulated in general terms for a slave, for wine, or for purple,sues for the particular slave Stichus, or for the particular wineof Campania, or for Tyrian purple; for in all of these instances hedeprives his adversary of his election, who was entitled, under theterms of the stipulation, to discharge his obligation in a mode otherthan that which is required of him. And even though the specific thingfor which the promisee sues be of little or no value, it is still anoverclaim: for it is often easier for a debtor to pay what is of greater

Página 109



Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)value than what is actually demanded of him. Such were the rules of theolder law, which, however, has been made more liberal by our own andZeno's statutes. Where the overclaim relates to time, the constitutionof Zeno prescribes the proper procedure; if it relates to quantity, orassumes any other form, the plaintiff, as we have remarked above, isto be condemned in a sum equivalent to three times any loss which thedefendant may have sustained thereby.
34 If the plaintiff in his statement of claim demands less than is hisdue, as for instance by alleging a debt of five aurei, when in fact heis owed ten, or by claiming only half of an estate the whole of whichreally belongs to him, he runs no risk thereby, for, by the constitutionof Zeno of sacred memory, the judge will in the same action condemn thedefendant in the residue as well as in the amount actually claimed.
35 If he demands the wrong thing in his statement of claim, the rule isthat he runs no risk; for if he discovers his mistake, we allow himto set it right in the same action. For instance, a plaintiff who isentitled to the slave Stichus may claim Eros; or he may allege that heis entitled to a conveyance under a will, when his right is founded inreality upon a stipulation.
36 There are again some actions in which we do not always recover thewhole of what is due to us, but in which we sometimes get the whole,sometimes only part. For instance, if the fund to which our claim looksfor satisfaction be the peculium of a son in power or a slave, and itis sufficient in amount to meet that claim, the father or master iscondemned to pay the whole debt; but if it is not sufficient, thejudge condemns him to pay only so far as it will go. Of the mode ofascertaining the amount of a peculium we will speak in its proper place.
37 So too if a woman sues for the recovery of her dowry, the rule isthat the husband is to be condemned to restore it only so far as he isable, that is, so far as his means permit. Accordingly, if his meanswill enable him to restore the dowry in full, he will be condemned to doso; if not, he will be condemned to pay only so much as he is able. Theamount of the wife's claim is also usually lessened by the husband'sright of retaining some portion for himself, which he may do to theextent of any outlay he has made on dowry property, according tothe rule, stated in the larger work of the Digest, that a dowry isdiminished by operation of law to the extent of all necessary outlaythereon.
38 Again, if a man goes to law with his parent or patron, or if onepartner brings an action of partnership against another, he cannot getjudgement for more than his adversary is able to pay. The rule is thesame when a man is sued on a mere promise to give a present.
39 Very often too a plaintiff obtains judgement for less than he wasowed through the defendant's pleading a setoff: for, as has already beenobserved, the judge, acting on equitable principles, would in such acase take into account the cross demand in the same transaction of thedefendant, and condemn him only in the residue.
40 So too if an insolvent person, who surrenders all his effects to hiscreditors, acquires fresh property of sufficient amount to justify sucha step, his creditors may sue him afresh, and compel him to satisfy theresidue of their claims so far as he is able, but not to give up allthat he has; for it would be inhuman to condemn a man to pay his debtsin full who has already been once deprived of all his means.

TITLE VII. OF CONTRACTS MADE WITH PERSONS IN POWER
As we have already mentioned the action in respect of the peculium ofchildren in power and slaves, we must now explain it more fully, and
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)with it the other actions by which fathers and masters are sued for thedebts of their sons or slaves. Whether the contract be made with a slaveor with a child in power, the rules to be applied are much the same; andtherefore, to make our statements as short as possible, we will speakonly of slaves and masters, premising that what we say of them is truealso of children and the parents in whose power they are; where thetreatment of the latter differs from that of the former, we will pointout the divergence.
1 If a slave enters into a contract at the bidding of his master, thepraetor allows the latter to be sued for the whole amount: for it is onhis credit that the other party relies in making the contract.
2 On the same principle the praetor grants two other actions, in whichthe whole amount due may be sued for; that called exercitoria, torecover the debt of a shipmaster, and that called institoria, to recoverthe debt of a manager or factor. The former lies against a masterwho has appointed a slave to be captain of a ship, to recover a debtincurred by the slave in his character of captain, and it is calledexercitoria, because the person to whom the daily profits of a shipbelong is termed an exercitor. The latter lies against a man who hasappointed a slave to manage a shop or business, to recover any debtincurred in that business; it is called institoria, because a personappointed to manage a business is termed an institor. And these actionsare granted by the praetor even if the person whom one sets over a ship,a shop, or any other business, be a free man or another man's slave,because equity requires their application in these latter cases no lessthan in the former.
3 Another action of the praetor's introduction is that calledtributoria. If a slave, with the knowledge of his master, devotes hispeculium to a trade or business, the rule which the praetor follows, inrespect of contracts made in the course of such trade or business, isthat the peculium so invested and its profits shall be divided betweenthe master, if anything is due to him, and the other creditors in theratio of their claims. The distribution of these assets is left to themaster, subject to this provision, that any creditor who complains ofhaving received less than his proper share can bring this action againsthim for an account.
4 There is also an action in respect of peculium and of what has beenconverted to the uses of the master, under which, if a debt has beencontracted by a slave without the consent of his master, and someportion thereof has been converted to his uses, he is liable to thatextent, while if no portion has been so converted, he is liable to theextent of the slave's peculium. Conversion to his uses is any necessaryexpenditure on his account, as repayment to his creditors of moneyborrowed, repair of his falling house, purchase of corn for his slaves,or of an estate for him, or any other necessary. Thus, if out of tenaurei which your slave borrows from Titius, he pays your creditor five,and spends the remainder in some other way, you are liable for the wholeof the five, and for the remainder to the extent of the peculium: andfrom this it is clear that if the whole ten were applied to your usesTitius could recover the whole from you. Thus, though it is but a singleaction which is brought in respect of peculium and of conversion touses, it has two condemnatory clauses. The judge by whom the action istried first looks to see whether there has been any application to theuses of the master, and does not proceed to ascertain the amount ofthe peculium unless there has been no such application, or a partialapplication only. In ascertaining the amount of the peculium deductionis first made of what is owed to the master or any person in his power,and the residue only is treated as peculium; though sometimes whata slave owes to a person in his master's power is not deducted, forinstance, where that person is another slave who himself belongs to thepeculium; thus, where a slave owes a debt to his own vicarial slave, itsamount is not deducted from the peculium.
5 There is no doubt that a person with whom a slave enters into a
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)contract at the bidding of his master, or who can sue by the actionsexercitoria or institoria, may in lieu thereof bring an action inrespect of the peculium and of conversion to uses; but it would be mostfoolish of him to relinquish an action by which he may with the greatestease recover the whole of what is owing to him under the contract, andundertake the trouble of proving a conversion to uses, or the existenceof a peculium sufficient in amount to cover the whole of the debt. Sotoo a plaintiff who can sue by the action called tributoria may sue inrespect of peculium and conversion to uses, and sometimes the oneaction is the more advisable, sometimes the other. The former has thisadvantage, that in it the master has no priority; there is no deductionof debts owing to him, but he and the other creditors stand on preciselythe same footing; while in the action in respect of peculium deductionis first made of debts owing to the master, who is condemned to payover to the creditors only what then remains. On the other hand, theadvantage of the action in respect of peculium is that in it the slave'swhole peculium is liable to his creditors, whereas in the action calledtributoria only so much of it is liable as is invested in the tradeor business; and this may be only a third, a fourth, or even a lessfraction, because the slave may have the rest invested in land orslaves, or out on loan. A creditor ought therefore to select the oneor the other action by considering their respective advantages in eachparticular case; though he certainly ought to choose that in respect ofconversion to uses, if he can prove such conversion.
6 What we have said of the liability of a master on the contracts ofhis slave is equally applicable where the contract is made by a child orgrandchild in the power of his or her father or grandfather.
7 A special enactment in favour of children in power is found in thesenatusconsult of Macedo, which has prohibited the giving of loans ofmoney to such persons, and refused an action to the lender both againstthe child, whether he be still in power, or has become independent bydeath of the ancestor or emancipation, and against the parent, whetherhe still retains the child in his power, or has emancipated him. Thisenactment was made by the Senate because it was found that personsin power, when dragged down by the burden of loans which they hadsquandered in profligacy, often plotted against the lives of theirparents.
8 Finally, it should be observed that where a contract has been enteredinto by a slave or son in power at his master's or parent's bidding,or where there has been a conversion to his uses, a condiction may bebrought directly against the parent or master, exactly as if he hadbeen the original contracting party in person. So too, wherever a manis suable by either of the actions called exercitoria and institoria,he may, in lieu thereof, be sued directly by a condiction, because ineffect the contract in such cases is made at his bidding.

TITLE VIII. OF NOXAL ACTIONS
Where a delict, such as theft, robbery, unlawful damages, or outrage,is committed by a slave, a noxal action lies against the master, whoon being condemned has the option of paying the damages awarded, orsurrendering the slave in satisfaction of the injury.
1 The wrongdoer, that is, the slave, is called 'noxa'; 'noxia' is theterm applied to the wrong itself, that is, the theft, damage, robbery,or outrage.
2 This principle of noxal surrender in lieu of paying damages awarded isbased on most excellent reason, for it would be unjust that the misdeedof a slave should involve his master in any detriment beyond the loss ofhis body.
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)3 If a master is sued by a noxal action on the ground of his slave'sdelict, he is released from all liability by surrendering the slave insatisfaction of the wrong, and by this surrender his right of ownershipis permanently transferred; though if the slave can procure enough moneyto compensate the surrenderee in full for the wrong he did him, he can,by applying to the praetor, get himself manumitted even against the willof his new master.
4 Noxal actions were introduced partly by statute, partly by the Edictof the praetor; for theft, by the statute of the Twelve Tables; forunlawful damages, by the lex Aquilia; for outrage and robbery, by theEdict.
5 Noxal actions always follow the person of the wrongdoer. Thus, if yourslave does a wrong while in your power, an action lies against you; ifhe becomes the property of some other person, that other is the properperson to be sued; and if he is manumitted, he becomes directly andpersonally liable, and the noxal action is extinguished. Conversely, adirect action may change into noxal; thus, in an independent person hasdone a wrong, and then becomes your slave (as he may in several waysdescribed in the first Book), a noxal action lies against you in lieu ofthe direct action which previously lay against the wrongdoer in person.
6 But no action lies for an offence committed by a slave against hismaster, for between a master and a slave in his power there can be noobligation; consequently, if the slave becomes the property of someother person, or is manumitted, neither he nor his new master can besued; and on the same principle, if another man's slave commits a wrongagainst you, and then becomes your property, the action is extinguished,because it has come into a condition in which an action cannot exist;the result being that even if the slave passes again out of your poweryou cannot sue. Similarly, if a master commits a wrong against hisslave, the latter cannot sue him after manumission or alienation.
7 These rules were applied by the ancients to wrongs committed bychildren in power no less than by slaves; but the feeling of moderntimes has rightly rebelled against such inhumanity, and noxal surrenderof children under power has quite gone out of use. Who could endure inthis way to give up a son, still more a daughter, to another, wherebythe father would be exposed to greater anguish in the person of a sonthan even the latter himself, while mere decency forbids such treatmentin the case of a daughter? Accordingly, such noxal actions are permittedonly where the wrongdoer is a slave, and indeed we find it often laiddown by old legal writers that sons in power may be sued personally fortheir own delicts.

TITLE IX. OF PAUPERIES, OR DAMAGE DONE BY QUADRUPEDS
A noxal action was granted by the statute of the Twelve Tables in casesof mischief done through wantonness, passion, or ferocity, by irrationalanimals; it being by an enactment of that statute provided, that if theowner of such an animal is ready to surrender it as compensation for thedamage, he shall thereby be released from all liability. Examples ofthe application of this enactment may be found in kicking by a horse,or goring by a bull, known to be given that way; but the action does notlie unless in causing the damage the animal is acting contrary to itsnatural disposition; if its nature be to be savage, this remedy is notavailable. Thus, if a bear runs away from its owner, and causes damage,the quondam owner cannot be sued, for immediately with its escape hisownership ceased to exist. The term pauperies, or 'mischief,' is used todenote damage done without there being any wrong in the doer of it, foran unreasoning animal cannot be said to have done a wrong. Thus far asto the noxal action.
1 It is, however, to be observed that the Edict of the aedile forbids
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)dogs, boars, bears, or lions to be kept near where there is a publicroad, and directs that if any injury be caused to a free man throughdisobedience of this provision, the owner of the beast shall becondemned to pay such sum as to the judge shall seem fair and equitable:in case of any other injury the penalty is fixed at double damages.Besides this aedilician action, that on pauperies may also be sometimesbrought against the same defendant; for when two or more actions,especially penal ones, may be brought on one and the same ground, thebringing of one does not debar the plaintiff from subsequently bringingthe other.

TITLE X. OF PERSONS THROUGH WHOM WE CAN BRING AN ACTION
We must now remark that a man may sue either for himself, or for anotheras attorney, guardian, or curator: whereas formerly one man could notsue for another except in public suits, as an assertor of freedom,and in certain actions relating to guardianship. The lex Hostiliasubsequently permitted the bringing of an action of theft on behalfof persons who were in the hands of an enemy, or absent on Stateemployment, and their pupils. It was, however, found extremelyinconvenient to be unable to either bring or defend an action on behalfof another, and accordingly men began to employ attorneys for thispurpose; for people are often hindered by illhealth, age, unavoidableabsence, and many other causes from attending to their own business.
1 For the appointment of an attorney no set form of words is necessary,nor need it be made in the presence of the other party, who indeedusually knows nothing about it; for in law any one is your attorney whomyou allow to bring or defend an action on your behalf.
2 The modes of appointing guardians and curators have been explained inthe first Book.

TITLE XI. OF SECURITY
The old system of taking security from litigants differed from thatwhich has more recently come into use.
Formerly the defendant in a real action was obliged to give security, sothat if judgement went against him, and he neither gave up the propertywhich was in question, nor paid the damages assessed, the plaintiffmight be able to sue either him or his sureties: and this is calledsecurity for satisfaction of judgement, because the plaintiff stipulatesfor payment to himself of the sum at which the damages are assessed.And there was all the more reason for compelling the defendant in a realaction to give security if he was merely the representative of another.From the plaintiff in a real action no security was required if it wason his own account that he sued, but if he was merely an attorney, hewas required to give security for the ratification of his proceedingsby his principal, owing to the possibility of the latter's subsequentlysuing in person on the same claim. Guardians and curators were requiredby the Edict to give the same security as attorneys; but when theyappeared as plaintiffs they were sometimes excused.
1 So much for real actions. In personal actions the same rules applied,so far as the plaintiff was concerned, as we have said obtained in realactions. If the defendant was represented by another person, securityhad always to be given, for no one is allowed to defend another withoutsecurity; but if the defendant was sued on his own account, he was notcompelled to give security for satisfaction of judgement.
2 Nowadays, however, the practice is different; for if the defendant
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3 But the case is different where either plaintiff or defendant appearsby an attorney. If the plaintiff does so, and the attorney's appointmentis not enrolled in the records, or confirmed by the principal personallyin court, the attorney must give security for ratification of hisproceedings by his principal; and the rule is the same if a guardian,curator, or other person who has undertaken the management of another'saffairs begins an action through an attorney.
4 If a defendant appears, and is ready to appoint an attorney to defendthe action for him, he can do this either by coming personally intocourt, and confirming the appointment by the solemn stipulationsemployed when security is given for satisfaction of judgement, or bygiving security out of court whereby, as surety for his attorney, heguarantees the observance of all the clauses of the socalled securityfor satisfaction of judgement. In all such cases, he is obliged to givea right of hypothec over all his property, whether the security be givenin or out of court, and this right avails against his heirs no less thanagainst himself. Finally, he has to enter into a personal engagementor recognizance to appear in court when judgement is delivered; and indefault of such appearance his surety will have to pay all the damagesto which he is condemned, unless notice of appeal is given.
5 If, however, the defendant for some reason or other does not appear,and another will defend for him, he may do so, and it is immaterialwhether the action be real or personal, provided he will give securityfor satisfaction of the judgement in full; for we have already mentionedthe old rule, that no one is allowed to defend another without security.
6 All this will appear more clearly and fully by reference to the dailypractice of the courts, and to actual cases of litigation:
7 and it is our pleasure that these rules shall hold not only in thisour royal city, but also in all our provinces, although it may bethat through ignorance the practice elsewhere was different: for itis necessary that the provinces generally shall follow the lead of thecapital of our empire, that is, of this royal city, and observe itsusages.

TITLE XII. OF ACTIONS PERPETUAL AND TEMPORAL, AND WHICH MAY BE BROUGHTBY AND AGAINST HEIRS
It should be here observed that actions founded on statutes,senatusconsults, and imperial constitutions could be brought at anylength of time from the accrual of the cause of action, until certainlimits were fixed for actions both real and personal by imperialenactments; while actions which were introduced by the praetor in theexercise of his jurisdiction could, as a rule, be brought only within ayear, that being the duration of his authority. Some praetorian actions,however, are perpetual, that is to say, can be brought at any timewhich does not exceed the limit fixed by the enactments referred to; forinstance, those granted to 'possessors of goods' and other persons whoare fictitiously represented as heirs. So, too, the action for theftdetected in the commission, though praetorian, is perpetual, the praetorhaving judged it absurd to limit it by a year.
1 Actions which will lie against a man under either the civil or the
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2 Finally, it must be remarked that if, before judgement is pronounced,the defendant satisfies the plaintiff, the judges ought to absolve him,even though he was liable to condemnation at the time when the actionwas commenced; this being the meaning of the old dictum, that allactions involve the power of absolution.

TITLE XIII. OF EXCEPTIONS
We have next to examine the nature of exceptions. Exceptions areintended for the protection of the defendant, who is often in thisposition, that though the plaintiff's case is a good one in theabstract, yet as against him, the particular defendant, his contentionis inequitable.
1 For instance, if you are induced by duress, fraud, or mistake topromise Titius by stipulation what you did not owe him, it is clear thatby the civil law you are bound, and that the action on your promise iswell grounded; yet it is inequitable that you should be condemned, andtherefore in order to defeat the action you are allowed to pleadthe exception of duress, or of fraud, or one framed to suit thecircumstances of the cases.
2 So too, if, as a preliminary to an advance of money, one stipulatesfrom you for its repayment, and then never advances it after all, itis clear that he can sue you for the money, and you are bound by yourpromise to give it; but it would be iniquitous that you should becompelled to fulfil such an engagement, and therefore you are permittedto defend yourself by the exception that the money, in point of fact,was never advanced. The time within which this exception can be pleaded,as we remarked in a former Book, has been shortened by our constitution.
3 Again, if a creditor agrees with his debtor not to sue for a debt, thelatter still remains bound, because an obligation cannot be extinguishedby a bare agreement; accordingly, the creditor can validly bring againsthim a personal action claiming payment of the debt, though, as it wouldbe inequitable that he should be condemned in the face of the agreementnot to sue, he may defend himself by pleading such agreement in the formof an exception.
4 Similarly, if at his creditor's challenge a debtor affirms on oaththat he is not under an obligation to convey, he still remains bound;but as it would be unfair to examine whether he has perjured himself,he can, on being sued, set up the defence that he has sworn to thenonexistence of the debt. In real actions, too, exceptions are equallynecessary; thus, if on the plaintiff's challenge the defendant swearsthat the property is his, there is nothing to prevent the formerfrom persisting in his action; but it would be unfair to condemn thedefendant, even though the plaintiff's contention that the property ishis be well founded.
5 Again, an obligation still subsists even after judgement in an action,real or personal, in which you have been defendent, so that in strictlaw you may be sued again on the same ground of action; but you caneffectually meet the claim by pleading the previous judgement.
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6 These examples will have been sufficient to illustrate our meaning;the multitude and variety of the cases in which exceptions are necessarymay be learnt by reference to the larger work of the Digest or Pandects.
7 Some exceptions derive their force from statutes or enactmentsequivalent to statutes, others from the jurisdiction of the praetor;
8 and some are said to be perpetual or peremptory, others to betemporary or dilatory.
9 Perpetual or peremptory exceptions are obstructions of unlimitedduration, which practically destroy the plaintiff's ground of action,such as the exceptions of fraud, intimidation, and agreement never tosue.
10 Temporary or dilatory exceptions are merely temporary obstructions,their only effect being to postpone for a while the plaintiff's rightto sue; for example, the plea of an agreement not to sue for a certaintime, say, five years; for at the end of that time the plaintiff caneffectually pursue his remedy. Consequently persons who would like tosue before the expiration of the time, but are prevented by the plea ofan agreement to the contrary, or something similar, ought to postponetheir action till the time specified has elapsed; and it is on thisaccount that such exceptions are called dilatory. If a plaintiff broughthis action before the time had expired, and was met by the exception,this would debar him from all success in those proceedings, and formerlyhe was unable to sue again, owing to his having rashly brought thematter into court, whereby he consumed his right of action, and lost allchance of recovering what was his due. Such unbending rules, however, wedo not at the present day approve. Plaintiffs who venture to commencean action before the time agreed upon, or before the obligation is yetactionable, we subject to the constitution of Zeno, which that mostsacred legislator enacted as to overclaims in respect of time; whereby,if the plaintiff does not observe the stay which he has voluntarilygranted, or which is implied in the very nature of the action, the timeduring which he ought to have postponed his action shall be doubled, andat its termination the defendant shall not be suable until he has beenreimbursed for all expenses hitherto incurred. So heavy a penalty it ishoped will induce plaintiffs in no case to sue until they are entitled.
11 Moreover, some personal incapacities produce dilatory exceptions,such as those relating to agency, supposing that a party wishes to berepresented in an action by a soldier or a woman; for soldiers may notact as attorneys in litigation even on behalf of such near relatives asa father, mother, or wife, not even in virtue of an imperial rescript,though they may attend to their own affairs without committing a breachof discipline. We have sanctioned the abolition of those exceptions, bywhich the appointment of an attorney was formerly opposed on account ofthe infamy of either attorney or principal, because we found that theyno longer were met with in actual practice, and to prevent the trial ofthe real issue being delayed by disputes as to their admissibility andoperation.

TITLE XIV. OF REPLICATIONS
Sometimes an exception, which prima facie seems just to the defendant,is unjust to the plaintiff, in which case the latter must protecthimself by another allegation called a replication, because it parriesand counteracts the force of the exception. For example, a creditor mayhave agreed with his debtor not to sue him for money due, and then havesubsequently agreed with him that he shall be at liberty to do so; hereif the creditor sues, and the debtor pleads that he ought not to becondemned on proof being given of the agreement not to sue, he bars thecreditor's claim, for the plea is true, and remains so in spite of the
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1 Sometimes again a replication, though prima facie just, is unjustto the defendant; in which case he must protect himself by anotherallegation called a rejoinder:
2 and if this again, though on the face of it just, is for some reasonunjust to the plaintiff, a still further allegation is necessary for hisprotection, which is called a surrejoinder.
3 And sometimes even further additions are required by the multiplicityof circumstances under which dispositions are made, or by which theyare subsequently affected; as to which fuller information may easily begathered from the larger work of the Digest.
4 Exceptions which are open to a defendant are usually open to hissurety as well, as indeed is only fair: for when a surety is sued theprincipal debtor may be regarded as the real defendant, because he canbe compelled by the action on agency to repay the surety whatsoever hehas disbursed on his account. Accordingly, if the creditor agrees withhis debtor not to sue, the latter's sureties may plead this agreement,if sued themselves, exactly as if the agreement had been made withthem instead of with the principal debtor. There are, however, someexceptions which, though pleadable by a principal debtor, are notpleadable by his surety; for instance, if a man surrenders his propertyto his creditors as an insolvent, and one of them sues him for his debtin full, he can effectually protect himself by pleading the surrender;but this cannot be done by his surety, because the creditor's mainobject, in accepting a surety for his debtor, is to be able to haverecourse to the surety for the satisfaction of his claim if the debtorhimself becomes insolvent.

TITLE XV. OF INTERDICTS
We have next to treat of interdicts or of the actions by which they havebeen superseded. Interdicts were formulae by which the praetor eitherordered or forbad some thing to be done, and occurred most frequently incase of litigation about possession or quasi-possession.
1 The first division of interdicts is into orders of abstention, ofrestitution, and of production. The first are those by which the praetorforbids the doing of some act--for instance, the violent ejection ofa bona fide possessor, forcible interference with the internment of acorpse in a place where that may lawfully be done, building upon sacredground, or the doing of anything in a public river or on its bankswhich may impede its navigation. The second are those by which he ordersrestitution of property, as where he directs possession to be restoredto a 'possessor of goods' of things belonging to an inheritance, andwhich have hitherto been in the possession of others under the titleof heir, or without any title at all; or where he orders a person to bereinstated in possession of land from which he has been forcibly ousted.The third are those by which he orders the production of persons orproperty; for instance, the production of a person whose freedom is inquestion, of a freedman whose patron wishes to demand from him certainservices, or of children on the application of the parent in whose powerthey are. Some think that the term interdict is properly applied only toorders of abstention, because it is derived from the verb 'interdicere,'meaning to denounce or forbid, and that orders of restitution orproduction are properly termed decrees; but in practice they are allcalled interdicts, because they are given 'inter duos,' between twoparties.
2 The next division is into interdicts for obtaining possession, for
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3 Interdicts for obtaining possession are exemplified by the one givento a 'possessor of goods,' which is called 'Quorum bonorum,' and whichenjoins that whatever portion of the goods, whereof possession has beengranted to the claimant, is in the hands of one who holds by the titleof heir or as mere possessor only, shall be delivered up to the granteeof possession. A person is deemed to hold by the title of heir whothinks he is an heir; he is deemed to hold as mere possessor who relieson no title at all, but holds a portion of the whole of the inheritance,knowing that he is not entitled. It is called an interdict for obtainingpossession, because it is available only for initiating possession;accordingly, it is not granted to a person who has already had and lostpossession. Another interdict for obtaining possession is that namedafter Salvius, by which the landlord gets possession of the tenant'sproperty which has been hypothecated as a security for rent.
4 The interdicts 'Uti possidetis' and 'Utrubi' are interdicts forretaining possession, and are employed when two parties claim ownershipin anything, in order to determine which shall be defendant and whichplaintiff; for no real action can be commenced until it is ascertainedwhich of the parties is in possession, because law and reason bothrequire that one of them shall be in possession and shall be sued bythe other. As the role of defendant in a real action is far moreadvantageous than that of plaintiff, there is almost invariably a keendispute as to which party is to have possession pending litigation: theadvantage consisting in this, that, even if the person in possession hasno title as owner, the possession remains to him unless and until theplaintiff can prove his own ownership: so that where the rights of theparties are not clear, judgement usually goes against the plaintiff.Where the dispute relates to the possession of land or buildings,the interdict called 'Uti possidetis' is employed; where to movableproperty, that called 'Utrubi.' Under the older law their effects werevery different. In 'Uti possidetis' the party in possession at theissue of the interdict was the winner, provided he had not obtainedthat possession from his adversary by force, or clandestinely, or bypermission; whether he had obtained it from some one else in any ofthese modes was immaterial. In 'Utrubi' the winner was the party whohad been in possession the greater portion of the year next immediatelypreceding, provided that possession had not been obtained by force, orclandestinely, or by permission, from his adversary. At the presentday, however, the practice is different, for as regards the right toimmediate possession the two interdicts are now on the same footing;the rule being, that whether the property in question be movable orimmovable, the possession is adjudged to the party who has it at thecommencement of the action, provided he had not obtained it by force, orclandestinely, or by permission, from his adversary.
5 A man's possession includes, besides his own personal possession, thepossession of any one who holds in his name, though not subject to hispower; for instance, his tenant. So also a depositary or borrower foruse may possess for him, as is expressed by the saying that we retainpossession by any one who holds in our name. Moreover, mere intentionsuffices for the retention of possession; so that although a man is notin actual possession either himself or through another, yet if it wasnot with the intention of abandoning the thing that he left it, but withthat of subsequently returning to it, he is deemed not to have partedwith the possession. Through what persons we can obtain possession hasbeen explained in the second Book; and it is agreed on all hands thatfor obtaining possession intention alone does not suffice.
6 An interdict for recovering possession is granted to persons who havebeen forcibly ejected from land or buildings; their proper remedy beingthe interdict 'Unde vi,' by which the ejector is compelled to restorepossession, even though it had been originally obtained from him by thegrantee of the interdict by force, clandestinely, or by permission.But by imperial constitutions, as we have already observed, if a manviolently seizes on property to which he has a title, he forfeits his
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)right of ownership; if on property which belongs to some one else,he has not only to restore it, but also to pay the person whom he hasviolently dispossessed a sum of money equivalent to its value. In casesof violent dispossession the wrongdoer is liable under the lex Iuliarelating to private or public violence, by the former being meantunarmed force, by the latter dispossession effected with arms; andthe term 'arms' must be taken to include not only shields, swords, andhelmets, but also sticks and stones.
7 Thirdly, interdicts are divided into simple and double. Simpleinterdicts are those wherein one party is plaintiff and the otherdefendant, as is always the case in orders of restitution or production;for he who demands restitution or production is plaintiff, and he fromwhom it is demanded is defendant. Of interdicts which order abstentionsome are simple, others double. The simple are exemplified by thosewherein the praetor commands the defendant to abstain from desecratingconsecrated ground, or from obstructing a public river or its banks; forhe who demands such order is the plaintiff, and he who is attemptingto do the act in question is defendant. Of double interdicts we haveexamples in Uti possidetis and Utrubi; they are called double becausethe footing of both parties is equal, neither being exclusivelyplaintiff or defendant, but each sustaining the double role.
8 To speak of the procedure and result of interdicts under the older lawwould now be a waste of words; for when the procedure is what is called'extraordinary,' as it is nowadays in all actions, the issue of aninterdict is unnecessary, the matter being decided without any suchpreliminary step in much the same way as if it had actually been taken,and a modified action had arisen on it.

TITLE XVI. OF THE PENALTIES FOR RECKLESS LITIGATION
It should here be observed that great pains have been taken by thosewho in times past had charge of the law to deter men from recklesslitigation, and this is a thing that we too have at heart. The bestmeans of restraining unjustifiable litigation, whether on the part ofa plaintiff or of a defendant, are money fines, the employment of theoath, and the fear of infamy.
1 Thus under our constitution, the oath has to be taken by everydefendant, who is not permitted even to state his defence until heswears that he resists the plaintiff's claim because he believes thathis cause is a good one. In certain cases where the defendant denies hisliability the action is for double or treble the original claim, as inproceedings on unlawful damages, and for recovery of legacies bequeathedto religious places. In various actions the damages are multiplied atthe outset; in an action on theft detected in the commission they arequadrupled; for simple theft they are doubled; for in these and someother actions the damages are a multiple of the plaintiff's loss,whether the defendant denies or admits the claim. Vexatious litigationis checked on the part of the plaintiff also, who under our constitutionis obliged to swear on oath that his action is commenced in good faith;and similar oaths have to be taken by the advocates of both parties, asis prescribed in other of our enactments. Owing to these substitutes theold action of dishonest litigation has become obsolete. The effectof this was to penalize the plaintiff in a tenth part of the value heclaimed by action; but, as a matter of fact, we found that the penaltywas never exacted, and therefore its place has been taken by the oathabove mentioned, and by the rule that a plaintiff who sues without justcause must compensate his opponent for all losses incurred, and also paythe costs of the action.
2 In some actions condemnation carries infamy with it, as in those ontheft, robbery, outrage, fraud, guardianship, agency, and deposit, ifdirect, not contrary; also in the action on partnership, which is always
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)direct, and in which infamy is incurred by any partner who sufferscondemnation. In actions on theft, robbery, outrage, and fraud, it isnot only infamous to be condemned, but also to compound, as indeed isonly just; for obligation based on delict differs widely from obligationbased on contract.
3 In commencing an action, the first step depends upon that part of theEdict which relates to summons; for before anything else is done, theadversary must be summoned, that is to say, must be called beforethe judge who is to try the action. And herein the praetor takes intoconsideration the respect due to parents, patrons, and the children andparents of patrons, and refuses to allow a parent to be summoned by hischild, or a patron by his freedman, unless permission so to do has beenasked of and obtained from him; and for nonobservance of this rule hehas fixed a penalty of fifty solidi.

TITLE XVII. OF THE DUTIES OF A JUDGE
Finally we have to treat of the duties of a judge; of which the first isnot to judge contrary to statutes, the imperial laws, and custom.
1 Accordingly, if he is trying a noxal action, and thinks that themaster ought to be condemned, he should be careful to word his judgementthus: 'I condemn Publius Maevius to pay ten aurei to Lucius Titius, orto surrender to him the slave that did the wrong.'
2 If the action is real, and he finds against the plaintiff, he ought toabsolve the defendant; if against the latter, he ought to order himto give up the property in question, along with its fruits. If thedefendant pleads that he is unable to make immediate restitution andapplies for execution to be stayed, and such application appears tobe in good faith, it should be granted upon the terms of his finding asurety to guarantee payment of the damages assessed, if restitution benot made within the time allowed. If the subject of the action be aninheritance, the same rule applies as regards fruits as we laid down inspeaking of actions for the recovery of single objects. If the defendantis a mala fide possessor, fruits which but for his own negligence hemight have gathered are taken into account in much the same way in bothactions; but a bona fide possessor is not held answerable for fruitswhich he has not consumed or has not gathered, except from the momentof the commencement of the action, after which time account is taken aswell of fruits which might have been gathered but for his negligence asof those which have been gathered and consumed.
3 If the object of the action be production of property, its mereproduction by the defendant is not enough, but it must be accompanied byevery advantage derived from it; that is to say, the plaintiff must beplaced in the same position he would have been in if production hadbeen made immediately on the commencement of the action. Accordinglyif, during the delay occasioned by trial, the possessor has completeda title to the property by usucapion, he will not be thereby saved frombeing condemned. The judge ought also to take into account the mesneprofits, or fruits produced by the property in the interval between thecommencement of the action and judgement. If the defendant pleads thathe is unable to make immediate production, and applies for a stay, andsuch application appears to be in good faith, it should be granted onhis giving security that he will render up the property. If he neithercomplies at once with the judge's order for production, nor givessecurity for doing so afterwards, he ought to be condemned in a sumrepresenting the plaintiff's interest in having production at thecommencement of the proceedings.
4 In an action for the division of a 'family' the judge ought to assignto each of the heirs specific articles belonging to the inheritance, andif one of them is unduly favoured, to condemn him, as we have already
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)said, to pay a fixed sum to the other as compensation. Again, the factthe one only of two jointheirs has gathered the fruits of land comprisedin the inheritance, or has damaged or consumed something belongingthereto, is ground for ordering him to pay compensation to the other;and it is immaterial, so far as this action is concerned, whether thejointheirs are only two or more in number.
5 The same rules are applied in an action for partition of a numberof things held by joint-owners. If such an action be brought for thepartition of a single object, such as an estate, which easily admitsof division, the judge ought to assign a specific portion of eachjointowner, condemning such one as seems to be unduly favoured to paya fixed sum to the other as compensation. If the property cannot beconveniently divided--as a slave, for instance, or a mule--it oughtto be adjudged entirely to one only of the jointowners, who should beordered to pay a fixed sum to the other as compensation.
6 In an action for rectification of boundaries the judge ought toexamine whether an adjudication of property is actually necessary. Thereis only one case where this is so; where, namely, convenience requiresthat the line of separation between fields belonging to different ownersshall be more clearly marked than heretofore, and where, accordingly,it is requisite to adjudge part of the one's field to the owner of theother, who ought, in consequence, to be ordered to pay a fixed sum ascompensation to his neighbour. Another ground for condemnation inthis action is the commission of any malicious act, in respect of theboundaries, by either of the parties, such as removal of landmarks, orcutting down boundary trees: as also is contempt of court, expressed byrefusal to allow the fields to be surveyed in accordance with a judge'sorder.
7 Wherever property is adjudged to a party in any of these actions, heat once acquires a complete title thereto.

TITLE XVIII. OF PUBLIC PROSECUTIONS
Public prosecutions are not commenced as actions are, nor indeed isthere any resemblance between them and the other remedies of which wehave spoken; on the contrary, they differ greatly both in the mode inwhich they are commenced, and in the rules by which they are conducted.
1 They are called public because as a general rule any citizen may comeforward as prosecutor in them.
2 Some are capital, others not. By capital prosecutions we mean thosein which the accused may be punished with the extremest severity of thelaw, with interdiction from water and fire, with deportation, or withhard labour in the mines: those which entail only infamy and pecuniarypenalties are public, but not capital.
3 The following statutes relate to public prosecutions. First, there isthe lex Iulia on treason, which includes any design against the Emperoror State; the penalty under it is death, and even after decease theguilty person's name and memory are branded with infamy.
4 The lex Iulia, passed for the repression of adultery, punishes withdeath not only defilers of the marriage-bed, but also those who indulgein criminal intercourse with those of their own sex, and inflictspenalties on any who without using violence seduce virgins or widowsof respectable character. If the seducer be of reputable condition,the punishment is confiscation of half his fortune; if a mean person,flogging and relegation.
5 The lex Cornelia on assassination pursues those persons, who committhis crime with the sword of vengeance, and also all who carry weapons
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Justinian, Institutiones, Texto latino e traduçaõ inglesa, 1913 (txt)for the purpose of homicide. By a 'weapon,' as is remarked by Gaius inhis commentary on the statute of the Twelve Tables, is ordinarily meantsome missile shot from a bow, but it also signifies anything thrown withthe hand; so that stones and pieces of wood or iron are included in theterm. 'Telum,' in fact, or 'weapon,' is derived from the Greek 'telou,'and so means anything thrown to a distance. A similar connexion ofmeaning may be found in the Greek word 'belos,' which corresponds to our'telum,' and which is derived from 'ballesthai,' to throw, as we learnfrom Xenophon, who writes, 'they carried with them 'belei,' namelyspears, bows and arrows, slings, and large numbers of stones.''Sicarius,' or assassin, is derived from 'sica,' a long steel knife.This statute also inflicts punishment of death on poisoners, who killmen by their hateful arts of poison and magic, or who publicly selldeadly drugs.
6 A novel penalty has been devised for a most odious crime by anotherstatute, called the lex Pompeia on parricide, which provides that anyperson who by secret machination or open act shall hasten the death ofhis parent, or child, or other relation whose murder amounts in law toparricide, or who shall be an instigator or accomplice of such a crime,although a stranger, shall suffer the penalty of parricide. This is notexecution by the sword or by fire, or any ordinary form of punishment,but the criminal is sewn up in a sack with a dog, a cock, a viper, andan ape, and in this dismal prison is thrown into the sea or a river,according to the nature of the locality, in order that even before deathhe shall begin to be deprived of the enjoyment of the elements, theair being denied him while alive, and interment in the earth when dead.Those who kill persons related to them by kinship or affinity, but whosemurder is not parricide, will suffer the penalties of the lex Corneliaon assassination.
7 The lex Cornelia on forgery, otherwise called the statute of wills,inflicts penalties on all who shall write, seal, or read a forged willor other document, or shall substitute the same for the real original,or who shall knowingly and feloniously make, engrave, or use a falseseal. If the criminal be a slave, the penalty fixed by the statute isdeath, as in the statute relating to assassins and poisoners: if a freeman, deportation.
8 The lex Iulia, relating to public or private violence, deals withthose persons who use force armed or unarmed. For the former,the penalty fixed by the statute is deportation; for the latter,confiscation of one third of the offender's property. Ravishment ofvirgins, widows, persons professed in religion, or others, and allassistance in its perpetration, is punished capitally under theprovisions of our constitution, by reference to which full informationon this subject is obtainable.
9 The lex Iulia on embezzlement punishes all who steal money or otherproperty belonging to the State, or devoted to the maintenance ofreligion. Judges who during the term of office embezzle public money arepunishable with death, as also are their aiders and abettors, and anywho receive such money knowing it to have been stolen. Other persons whoviolate the provisions of this statute are liable to deportation.
10 A public prosecution may also be brought under the lex Fabia relatingto manstealing, for which a capital penalty is sometimes inflicted underimperial constitutions, sometimes a lighter punishment.
11 Other statutes which give rise to such prosecutions are the lex Iuliaon bribery, and three others, which are similarly entitled, and whichrelate to judicial extortion, to illegal combinations for raising theprice of corn, and to negligence in the charge of public moneys. Thesedeal with special varieties of crime, and the penalties which theyinflict on those who infringe them in no case amount to death, but areless severe in character.
12 We have made these remarks on public prosecutions only to enable you
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